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 Islamic law, especially jinayah (Islamic criminal law) is a legal system, which 

cannot be ignored in a country where the majority of the population is Muslim. 

Enacting the law for adherents of a religion is basically a form of religious 

adherence to their religion. For this reason, the prohibition of a religion in 

carrying out its teachings, including part of a constitutional violation, which is 

technically protected. As a former Dutch colony, the colonial legal system is the 

most colorful in the country's system. Thus, the existing legal system is often 
marginalized as a legal system in the country. The formulation of the problem in 

this research is why Islamic criminal law has not become a legal system in 

Muslim-majority countries, and whether the substance of Islamic criminal law is 

absorbed in the draft criminal law code. 
In this study using juridical empirime as a methodology, using a approach to the 

concept of legal politics and historis process of legislation. The conclusion in this 

study, that the substance of Islamic criminal law has not become the dominant 
color as a legal system in a Muslim-majority country, this is due to the lack of 

strong legal politics that fights for the substance of Islamic criminal law to give 

its war against the criminal law that will be enforced. 
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I. INTRODUCTION 

Legal development (law construction) basically does not address the legal institutions physically, 

but legal development is more oriented towards the legal system, which is seen as no longer relevant 

to cultural and social demands.  

The effectiveness of legal products is a necessity for a country. The existence of law is expected 

to be able to control and create an orderly and harmonious situation. Law which is unable to control 

an disordered situation to become orderly, seems to contradict the existence of law. The expectation 

of the law and its work to control it effectively is the idealism of the construction of the legal system. 

Law is a very complex entity, encompassing multiple social realities, having many aspects, 

dimensions and phases. When the existence of law, a country escapes from the socio-cultural 

complexities of society, then there is no guarantee of the effectiveness of that law. 

Meanwhile, related to post-independence criminal law renewal, in fact it has started with the 

promulgation of Law no. 1 of 1946 which was announced on February 26, 1946 concerning criminal 

law regulations. Article 5 emphasizes that criminal law regulations, which are wholly or partly 
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currently unenforceable, or contradictory to the position of the Republic of Indonesia as an 

independent country, or have no meaning, must be considered in whole or in part temporarily no 

longer valid.  

Historically, criminal law in Indonesia was inseparable from the process of colonialization by the 

Dutch, and the facts that occurred. The Criminal Code in Indonesia has the original name wetboek 

van strafrech voor nederlandsch indie (W.v.S), which is a king's order or Koninklijk Besluit (K.B), on 

October 15, 1915. Due to the reason for the legal vacuum, after Indonesia's independence, then on a 

juridical basis in the transitional article of the 1945 Constitution , then W.v.S is used as the criminal 

law system used in Indonesia. 

There is awareness that Indonesia as a sovereign country has its own socio-cultural background, 

and as a country that has been freed from Dutch colonialization, it is inevitable that it will have its 

own laws, which are rooted in the conditions of its own nation. This reason, which necessitates why 

the Penal Code whose substance was born from Dutch cultural roots, needs to be abandoned and the 

need to formulate a Criminal Code that is truly Indonesian. Meanwhile, the Criminal Code Bill has 

the following missions: 

1. Decolonization of the colonial legacy/legacy of the Criminal Code in the form of 

recodification of the Criminal Code. 

2. Democratization of criminal law, which is marked by the inclusion of criminal acts against 

human rights, the elimination of criminal acts of sowing hostility or hatred ("haatzaai-artikelen"), 

which are formal crimes and reformulated as criminal acts of insult which are material crimes. 

3. Consolidation of criminal law, because since independence criminal law legislation has 

experienced rapid growth both inside and outside the Criminal Code with its various characteristics, 

so it needs to be rearranged within the framework of criminal law principles regulated in Book I of the 

Criminal Code. 

4. Adaptation and harmonization of various legal developments that occur both as a result of 

developments in the field of criminal law science and developments in the values, standards and 

norms recognized by civilized nations in the international world. 

As a country that, by consensus, has made Pancasila the national philosophy, the instrumental 

consequence is that there is a necessity to be reflected in the per-law regulations in the State of 

Indonesia. According to Tongat's view, the philosophical meaning of Pancasila is the philosophy of 

the nation, that the noble values of Pancasila must be clearly reflected in the Indonesian legal system.  

 Efforts to carry out legal development  , which is rooted in the values of the nation is the 

idealism of the legal existence of a sovereign and independent nation. The existence of laws which are 

the result of adoption from other nations, is feared to duplicate other cultures into the culture of a 

country. Then the development of law as part of development in general is inseparable from the 

objectives of the State as stated in the 4th paragraph of the opening of the 1945 Constitution, namely 
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that legal development must be aimed at creating a just and prosperous society based on Pancasila and 

the 1945 Constitution.  

Departing from the background above, that formulating the Criminal Code as a legal 

development effort, which is oriented towards the creation of a just and prosperous society, then the 

problem formulation presented by the researcher is: 

1. Why doesn't Islamic criminal law become a legal system in Muslim-majority countries? and;. 

2. Is the substance of Islamic crime absorbed in the draft criminal law code? 

 

II. RESEARCH METHODS 

In this study, it was compiled using the empirical juridical study method using secondary data, 

especially literature, by examining the opinions of legal experts, especially criminal law, as outlined 

in various literature, articles, papers at seminars or symposiums, in addition to documents relating to 

the preparation of Criminal Code Bill. 

 

III. RESULT AND DISCUSSION 

3.1. Factors Causing Islamic Criminal law Not To Become a Legal System in Muslim-Majority 

Countries. 

The politics of Islamic law in the perspective of legal politics in the archipelago experience 

quite sharp dynamics. In the historical records of the archipelago, Islamic law, especially Islamic 

criminal law, was once a legal system from one regime to the next, when the archipelago was ruled by 

the majority. In Ahmad Gunaryo's notes, the domination of the Islamic legal system has a very 

important role, in its function to regulate the people who lived in that era, the historical reality, among 

others; Shaykh Muhammad Arsyad al-Banjari, a mufti in Banjarmasin, expanded the discussion on 

the book Sirat al-Mustaqim and gave it the title Sabil al-Muhtadin. The Book of Sabil al-Muhtadin is 

used as a guide in resolving disputes between Muslims in the Banjar Sultanate and surrounding areas. 

Apart from that, in Palembang there is also a criminal law book called the Book of Simbur Cahaya, 

and in Demak there is the book Serat Angger-Angger Suryangalam and Serat Suryangalam which are 

normative collections on criminal and civil regulations. The colonial presence of the existence of 

Islamic law, began to be intervened by the existence of the colonial state, the presence of the VOC in 

1760 under the leadership of D.W. Freijer, legal political efforts have not shown any attempt to 

replace the existing legal system, this is evidenced by the formulation of a law which became known 

as Compendium Freijer. This compendium is used as a legal reference in resolving disputes that 

occurred among the Islamic community in areas controlled by the VOC. After the VOC came to 

power, and changed to Dutch rule, a new legal politics was born, which was based on the reception 

theory or conflict theory of Snouck Hurgronje and van Vollenhoven. The presence of the Netherlands 

with its legal politics has made and positioned the Islamic legal system marginalized. The position of 
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Islamic law is subordinate to customary law which is then used and displayed by customary law. The 

Dutch East Indies government tried to implement only two applicable legal systems, namely 

customary law for the Bumiputera group and western law for the European group.  

Islamic crime (al-Jarimah) is one of the contents contained in the Islamic legal system 

(shari'at al-islam). Criminal refers to the Arabic word jarimah which is linguistically a sin, mistake or 

crime. According to al-Mawardi, the term "jarimah" is a legal prohibition that is threatened by Allah 

with hadd or ta'zir punishment. Islamic crime is basically part of Islamic law, and the implementation 

of Islamic crime is a form of obedience to Islam as a religion. Acts that are classified as criminal acts 

according to Islamic criminal law can have different classifications. In terms of the severity of the 

punishment, criminal acts are divided into three, namely crimes punishable by had (jarimah hudud), 

crimes punishable by qişâş-diyat (jarimah qişâş-diyat) and crimes punishable by ta'zir ( jarimah ta'zir). 

Islamic crime in imposing finger sanctions is based on the level of crime.  

Jarimah as an integral part of Islamic law, its implementation is part of obedience to Islam 

itself. The archipelago in its long history has recorded traces of the implementation of Islamic 

criminal law, and Islamic law with all its rules is a necessity for its adherents to practice. Islam. The 

Islamic legal system then underwent a shift since the presence of the colonialist state was present in 

the archipelago. According to Aziz Syamsudin, the area of Islamic law that has been replaced most by 

modern law in Islamic countries is criminal law. Colonialization became the starting point for the 

transfer of Islamic law to Western legal models in Islamic countries or those where the majority of the 

population was Muslim. XVIII to XX centuries, Islamic countries were generally colonized by 

Western countries Colonial countries were forced to follow the laws of their mother country. 

Politically, the position of Islamic law is undermined in a systematic process, so that the position of 

Islamic law reaches a position where it has no place in Muslim-majority areas. Islamic criminal law, 

especially in Islamic countries or where the majority of the population is Muslim but inherits colonial 

law, is ultimately unfamiliar, and receives less appreciation in the academic space. Not a few are 

pessimistic and think that Islamic criminal law is no longer relevant to be applied in modern times. 

Destructive stigma has also become mainstream in positioning Islamic criminal law as cruel, rigid, 

inhumane, barbarian and violates human rights. The stigma against the existence of dehumanizing 

Islamic criminal law is felt to this day. Efforts to create the impression that Islam is anti-human and 

anti-civilization continue to be campaigned, so that the impression that Islam is a scary religion is 

born. Negative impressions regarding Islamic law, especially Islamic crime, is always campaigned for 

the sake of obscuring Islamic law, so that it will not appear as a legal system.  

The political victory of colonial law by marginalizing the legal system which had been 

ingrained and entrenched did not only take place during the colonial period but post-independence the 

colonial system continued and gave color to positive law. The Dutch colonial existence in the 

archipelago was not just about controlling natural resources, but actually extending control to the 



Syiah Kuala Law Journal : Vol.7 (1) April 2023 

Anshori  111 

 

 

realm of religion, law and culture. The legal system that has taken root in society is being 

deconstructed with a legal reconstruction that has the spirit of colonial culture.. 

The receptie theory was born by and because of Snouck Hurgronje's wish that the native 

people of the colonized people should not hold firmly to Islamic teachings, because in general people 

who firmly adhere to Islamic teachings and Islamic law are not easily influenced by Western 

civilization. It was on this basis that he gave advice to the Dutch East Indies government to manage 

Islam in Indonesia by trying to attract the indigenous people (inlander) to be closer to European 

culture and the Dutch East Indies government. This receptie theory is a systematic attempt by Dutch 

legal politics to paralyze and drown the Islamic legal system. These evil legal political efforts include;  

a) Do not include hudud and qishash issues in the field of criminal law at all. Regarding 

this criminal law, it has been unified with Wet Boek Van Strafrecht which came into force since 

January 1919 (Staatsblad 1915 No. 732). 

b) In the field of state administration, Islamic teachings regarding this matter were 

completely destroyed. All forms of studies related to constitutional politics (siyasa) are strictly 

prohibited. 

c) Narrowing down the enactment of muamalah law concerning marriage law and 

inheritance law. In fact, specifically for Islamic inheritance law, efforts were made to invalidate which 

was marked by efforts from the Dutch East Indies government to relinquish the authority of the 

religious courts in the field of inheritance at the religious courts in Java, Madura and South 

Kalimantan, then this authority in the field of inheritance was handed over to the landraad. In 

addition, there is also a prohibition on settling with Islamic law if it is not known where the case 

occurred where customary law sounds.  

Practically the existence of the Islamic legal system, with legal political currents as practiced 

by the Dutch colonialists, makes Islamic law have no place and is dysfunctional in governing society. 

Something very ironic, after the Dutch colonialization there was no effort or it could be said that there 

was no strong legal politics, to restore the Islamic legal system, to appear again as a legal system. 

  Politics and law, are like two sides of a coin, which are interrelated and make 

currency have an exchange value. Satjipto Rahardjo said that if we look at the relationship between 

the political subsystem and the legal subsystem, it will appear that politics has a greater concentration 

of energy so that law is always in a weak position. At the empirical level, legal energy appears to be 

in a position that is always controlled by political forces. So that politics is always in the position of 

commander-in-chief, even though legal idealism should act as a controller, if you look at it from the 

perspective of law supremacy. Legal politics, in essence, is a will of the government which is realized 

in the form of policies. Soedarto stated that legal politics is state policy through state institutions that 

are authorized to establish the desired regulations which are expected to be used to express what is 

contained in society to achieve what is aspired to.  
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Legal products will be greatly influenced by the existing political configuration. Each regime 

in power has a political configuration pattern with a distinctive legal product. The legal structure can 

develop under any political configuration conditions marked by the success of making codification 

and unification of law as seen in the National Legislation Program. According to Hartiwiningsih, 

there are values that influence the behavior or attitude of legislators when they play and work as 

policy makers: 

1) Political values; 

2) Organizational values; 

3) Personal values; 

4) Value policy. 

The values as mentioned, organizationally (political organization) will influence and shape 

the configuration. If the party, as a vehicle for gaining power, gets a majority vote, it will transform 

into a political configuration. At this level, legal products will acquire a distinctive color. 

 Mahfud MD made a chart to explain the character of law due to the influence of political 

configurations: 

 

 

 

 

 

 

 

From the chart above it is very clear that law depends on the political configuration that is 

developing or existing. For this reason related to crime prevention efforts basically cannot be 

separated from its legal style with political configurations. 

Regulations in criminal law are a reflection of the political ideology of a nation in which law 

develops and is a very important matter because the entire legal structure rests on very sound and 

consistent political views. Penal Code of Eastern European countries based on socialist politics. While 

in our country a political view based on Pancasila certainly has a different character, this is where it 

turns out that the view of criminal law is closely related to the general view of law, the state, society 

and criminality (crime). 

 

3.2. Islamic Criminal Substance Is Absorbed In The Draft Criminal Law Code 

To answer and discuss whether the substance of Islamic criminal law (Jarimah) has been 

inserted into the Draft Criminal Code (R-KUHP). There are several aspects underlying the presence of 
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legal politics, to return Islamic crime (jarimah) to the legal system. Efforts to construct a country's law 

necessitate three foundations; namely the philosophical, juridical and sociological basis. These three 

foundations are legal developments that are truly expected to be a reflection of the values that live in 

that society. In every legal product by an institution that has the authority to produce it 

constitutionally, the philosophical aspect is the main foundation of the legal product. In the context of 

Indonesian legal products, they must be constructed on the basis of Pancasila as the source of all 

sources of law. 

Pancasila Law Construction is a legal building and design designed with Pancasila values as a 

foundation. Thus law as a product (legal structure) must be based on legal principles. The legal 

principles of Pancasila, among others:  

1) The principle of divinity, mandates that there should be no legal products that 

contradict, reject or are hostile to religion or belief in God Almighty. 

2) The principle of humanity, mandates that the law must protect citizens and uphold 

human dignity. 

3) The principle of unity and unity or nationality, that Indonesian law must be a law that 

unites national life by respecting the diversity and richness of the nation's culture. 

4) The principle of democracy, based on the relationship between law and power, power 

must be subject to the law and not the other way around. A democratic system must be based on 

deliberative values, wisdom and wisdom. 

5) The principle of social justice, that all citizens have equal rights and obligations 

before the law. 

In addition, Pancasila has become very axiomatic and also scientific in terms of the collective 

agreement of the Indonesian people. The five precepts of Pancasila form a series of ideological, 

philosophical systems that have scientific logic as the main legal basis that places them as grundnorm, 

so that they are the source of all sources of law.  Legal products in countries that make Pancasila the 

basis of the state, by placing Pancasila as its philosophical foundation is a necessity. According to 

Yamin, the idealism of Indonesian law is law that knits together and accommodates the values of both 

the written legal system (state) and non-state law, namely Islamic law, customary law and other laws 

to become national law. Consequently, national law must accommodate the pluralism that exists in 

society and not only be hegemony by ideas that exist in legal theories that are adhered to by views and 

theories from the Western World.  

As a country with a majority of its population being Muslims, it is natural to try to see the 

power of an Islamic-based political map, and how the aspirations are fought for, including fighting for 

Islamic values to be incorporated into a positive legal system. The democratic system will have an 

important role in fighting for a system that will be enforced. The victory of a party in the election will 
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be very decisive in the legislative process. With this political map, it can be seen why Islamic parties 

do not have the ability to fight for the expected values and principles of the Islamic legal system. 

 The existence of Islamic (leaning) parties will always exist, as long as Muslims in Indonesia 

still occupy a position as the majority adherents. Islamic-leaning parties (PKB, PAN, PPP) in general, 

are less in agreement with formalizing the Islamic legal system, becoming positive law, more 

emphasis on the substance of Islamic values that are included in the legal system. Based on the 

winning position of the Islamic (leaning) parties, from period to period the election was, in the 1955 

election the Masyumi won 57 seats on par with the PNI, NU won 45 seats superior to the PKI which 

got 39 seats, the Indonesian Islamic Sarikat party only got 8 seats, and the Islamic Tarbiyah Party won 

4 seats. The first election held after independence, the strength of the Islamic party has shown its 

strength, even though it is still under the PNI, but other Islamic parties have also shown significant 

gains, and if only all were united in one line then the number of seats won would exceed the PNI . 

However, the power of Islam in this parliament has not been able to produce legislative products to 

restore the Islamic legal system to a positive legal system. 

 In the Guided Democracy era, there was a decline in the acquisition of Islamic parties, 

because there were attempts to curtail Islamic parties. This period was marked by several 

characteristics, namely first, the dominant role of the President, second, restrictions on the role of the 

DPR and political parties, except for the PKI which had slowly had the opportunity to develop, and 

third, the increasing role of ABRI as a socio-political force. Apart from that, several efforts were 

started to simplify the party system by reducing the number of parties through Presidential Decree No. 

7/1959. Government Notice No. November 3, 1945 which advocated the formation of political parties 

was repealed and stipulated conditions that must be met by parties to be recognized by the 

government. The parties that were later declared eligible were the PKI, PNI, NU, the Catholic Party, 

Partindo-Parkindo, the Murba Party, PSII Arudji, IPKI, Perti Islamic Party. Meanwhile, several other 

parties were declared ineligible. With the disbandment of Masyumi and PSI in 1960, only ten political 

parties remained. The existence of Islamic parties, in that era, was getting weaker, and the impact was 

on legal politics that would be fought for. 

 During the New Order era, the strength of Islamic parties was also not able to win in 

elections, after the efforts of the New Order government which always castrated and paralyzed 

Islamic-based parties. According to Ruslan Ismail's assumption in his article, we can assume that if 

only Golkar had not been protected by the authorities, Islamic-based political parties could have 

wiped out the top five seats in parliament. This condition proves that the Indonesian nation cannot 

rise, walk, let alone run to align itself with developed nations, without the support of Islamic-based 

political parties, bearing in mind that the majority of Indonesia's population are Muslims. Again, in 

this era, Islamic-based political parties are experiencing a famine because the party system and 

elections are deliberately designed to dwarf parties that are not affiliated with the government. Such 
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conditions lasted until the end of the ORBA regime, conditions for Islamic parties were designed in 

such a way as to submit to the wishes of the authorities. 

Entering the Reformation era, Indonesia was hit by red-democratization. A change in the 

political system from an authoritarian system to an open democratic system that gives freedom to 

citizens. Susana in the first election in 1955 was repeated again with the emergence of several new 

political parties including Islamic-based parties. During the Reformation era, the desire of Islamic 

parties to win elections has not yet been realized. Instead of achieving this, Islamic and mass-based 

Islamic parties tend to become "mid-table" parties. Under these conditions it is difficult for Islamic 

parties and Islamic mass-based parties to play a significant role in the process of political dynamics in 

parliament. The existence of Islamic parties also does not have the political power to restore Islamic 

law as a legal system. This is because of the impact of the polarization between formal and substantial 

Islamic thought. 

Islamic crime, is an important part of Islamic law and its implementation in a country with 

democracy as its political system, Islamic crime is experiencing quite serious problems. In addition, 

the rejection of Islamic crime as a legal system is confronted by modern internal Islamic thoughts 

(Modern Islamic scholars) who assume that the existence of Islamic crime is irrelevant to the 

development of human rights. The strong current against Islamic crime as a legal system is getting 

stronger, when there is a black campaign that Islamic teachings are identified with violence and are 

anti-human. 

 This reality has become a world view because it is supported by the swift western media 

which continuously spreads anti-Islamic issues (Islamic phobia). .  The reality in Indonesia, aside 

from accepting the effects of Dutch colonialization, whose existence continues to try to corner and 

marginalize Islamic teachings, and the stigma that can be channeled by the media, has finally shaped 

the public mindset, including influencing the views of legislators. In the view of legislators, the 

majority have no preference for Islamic crime as a legal system. The phobia of the Islamic legal 

system has basically been laid down by the reception theory put forward by Prof. Christian Snoock 

Hurgronye and later developed by van Vollenhoven and Ter Haar. This theory was used as a tool by 

Snouck Hurgronye so that indigenous people do not have a strong hold on Islamic teachings and 

Islamic law, it is feared that they will find it difficult to accept, and be easily influenced by western 

culture. He was also worried that the gusts of Panislamism blown by Jamaludin Al-Afgani would 

have an effect on Indonesia.  

 The historical traces of efforts to bury the Islamic legal system, in particular the Islamic 

criminal law, the energy of its influence has continued until now, in addition to the institutions that are 

given the power to make laws, controlled by nationalist-based parties. This is what makes no political 

force trying to stretch and strengthen the return of the Islamic criminal system as a legal system that 

will be enforced.  
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 According to Nasir Djamil "The Draft Criminal Code (RKUHP) needs to accommodate 

religious views. This religious view is important to maintain the morale of the nation's children." But 

this individual view will never have a significant influence so that there is a change in the map and 

direction of criminal law development based on the principles taught by Islam. The following are the 

views and records of Islamic ORMAS regarding the RKUHP: 

No Islamic Community 

Organization 
Proposal 

1 NU a. Changing the Criminal Code of Colonial products into the Criminal 

Code which was issued on the basis of the character and identity of 

the Indonesian nation. 

b. With reference to Article 18B of the 1945 Constitution, it notes 

"Recognizing and respecting customary law community units and 

their traditional rights. As long as it is still alive and in accordance 

with the development of society and the principles of the Unitary 

State of the Republic of Indonesia, 

c. Recognition of the law that lives in society or the application of 

customary punishment also needs to consider that its application is 

in line with the values of Pancasila, the 1945 Constitution, human 

rights, and applicable legal principles. 

d. The death penalty article in the RKUHP is deemed appropriate 

because it places capital punishment as an alternative to a certain 

time imprisonment and life imprisonment. Where the imposition of 

a 10-year probationary period provides an opportunity for death 

row convicts to repent and make changes to life imprisonment if 

they show commendable attitudes and actions or repentance as 

nasuha. For this reason, even though the death penalty is still listed, 

it still prioritizes the principle of pardon. 

e. Regarding the contempt of court, even though PBNU agrees to 

submit a proposal for this offense, it should not be used to limit 

freedom or criminalize anyone who tries to fight for justice 

f. Regarding the offense of defamation of religion in the RKUHP, 

PBNU responded by noting that this offense should not only 

regulate blasphemy against religion, but also blasphemy against 

religious beliefs that are adhered to in Indonesia. 

g. Regarding homeless people, however, they still think that if this 

offense is to be maintained, the state must first carry out its 

responsibilities. At least provide shelter for the poor and neglected 

children who have no place to live. 

h. Then the issue of abortion, PBNU's attitude is to agree with the 
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record. The offense of abortion must be excluded for abortions 

carried out on the grounds of avoiding harm due to a medical 

emergency that can cause fatality for the mother and/or fetus; (or) 

there is trauma for the mother-to-be who is a victim of rape," 

i. With regard to the offense of adultery, PBNU views that the 

complainants in this offense should be limited to only legal 

husbands or wives. The proof is carried out with valid and strong 

evidence and not based on the testimony of witnesses who heard 

from other people. 

2 PP Syarikat Islam a. Regarding the death penalty which is actually adhered to by 

Islamic law with a preventive purpose in this case against enemies 

of the state and traitors to the state. Like drug dealers; perpetrators 

of corruption which according to Islamic law are serious crimes, 

so that they should be subject to death penalty. The same goes for 

perpetrators of premeditated crimes. 

b. Regarding contempt of court relating to direct publication of court 

proceedings, PP SI proposes to delete it. 

c. The blasphemy article is said to need attention in determining the 

scope of the criminal formulation both in form, type of act, form 

of consequence, as well as the perpetrator. 

d. Then the formulation of animal abuse crimes needs to be 

addressed by paying attention to the types of abused animals that 

fall into the category of criminal acts. 

e. Meanwhile, the formulation of vagrancy as a form of crime needs 

to be seen from two aspects. He stated that what needs to be 

formulated as a criminal act is vagrancy as a livelihood that 

violates various legal norms. 

3 Persis a. regarding the Death Penalty. Even though they agreed, they 

proposed that Articles 100 and 101 be abolished on the grounds 

that the standards that apply for 10 years are not fixed and the 

possibility of multi-interpretative. 

b.  regarding the attack on the dignity of the President and Vice 

President, it is proposed to be removed with various notes. For 

one thing, this article hurts the spirit of reform and repeats the new 

order because it is prone to multiple interpretations. 

c. Regarding religious defamation, we agree and remain in this case 

the protection of entities that develop and beliefs that grow among 

the Indonesian people. This article can also maintain order and 

avoid horizontal conflicts and vigilante acts. Because we believe 
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that the Indonesian nation cannot be separated from religious 

identity. 

 

The notes above do not yet reflect and represent all the aspirations of the majority because 

there are still many Islamic mass organizations that give their views, even so these notes refer 

substantially to the substance of Islamic values, in a legal political perspective, they have not provided 

certainty and then accommodated into a system criminal law. The Islamic penal system, in the Draft 

Criminal Code, does not yet provide a clear color, except in relation to adultery, it has been 

formulated differently from the Criminal Code (UU No. 1 of 1946). Then the scope of adultery is 

contained in Article 256 (intercourse with a woman out of wedlock when she is unconscious), and 

Article 287 (intercourse with a woman under the age of 15). However, this does not mean that the 

amendment to the TP for adultery has accommodated Islamic crime. 

 There is no effort to accommodate the Islamic criminal system in the RUU-KUHP, more to 

the weak legal politics that occurs. The majority of institutions that are given the power to make laws 

depart from the party, which does not position Islam as the basis of ideology, so that is not an 

important reason to provide room for the return of the Islamic criminal system to be fought for to 

become a criminal system that will be enforced.     

 

IV. CONCLUSION  

In From the presentation of the article above, the following conclusions can be drawn:  

4.1. The Islamic penal system has not been accommodated into an enforced penal system, due 

to the historical factor of colonialization and the legal politics being carried out, positioning Islamic 

law in a marginalized position; 

4.2. There is no legal political power, which fights for Islamic criminal law to become a legal 

system; 

4.3. The weakness of Islam-based politics because they do not control the legislative body; 

4.4. The RUU-KUHP has not yet included the substance of the Islamic criminal law into the 

legal system that will be enforced. 
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