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I. INTRODUCTION

The development of life and the needs of society are never separated from the law (Sulaiman,
2013). This leads to the necessity of regulations to achieve legal certainty in communal life. The
President, along with the People's Consultative Assembly, has the authority to create laws or
regulations that are compulsory and universally binding (Setiadi, 2022). This is in line with the
provisions of Article 20 Paragraph (2) of the 1945 Indonesian Constitution, which stipulates that all
draft laws must be deliberated by the People's Consultative Assembly (DPR) together with the
President and then obtain joint approval. Both of them are the positive legislators or the creators and
makers of laws in Indonesia (Fauzan and Alfarissa, 2023). Such authority exists to provide answers to
the legal needs of society and to facilitate the functioning of the government in this country.

As an institution with the authority to create laws, the DPR, along with the President, must

certainly ensure that the content and substance of laws are accurately aligned, based on research and
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academic texts. This is to ensure that the legislation becomes relevant and effective for
implementation in society (Supriyanto and others, 2016). However, in the realm of reality, laws
within the purview of the DPR along with the President often give rise to legal issues related to
violations of citizens' rights. This is evidenced by the numerous requests for constitutional review
submitted to the Constitutional Court, both in terms of formal and substantive review of laws. Based
on the data obtained, the number of requests for the constitutionality review of laws against the 1945
Constitution amounted to 1,622 cases out of 3,463 cases handled by the Constitutional Court
(Konstitusi, 2021). As a result, many laws that are perceived to violate the constitutional rights of
citizens are challenged by submitting them to the Constitutional Court for review.

The examination of laws, also known as judicial review, was first conducted by the Supreme
Court of the United States in the case of Marbury v. Madison in 1803 (Corwin, 1914). Marbury,
through his attorney Charles Lee, contested the decision letter regarding his appointment as a judge
that had not been issued by the federal government due to the transition of power in the United States
presidency from John Adams to Thomas Jefferson (Hobson, 1999; Prakash and Yoo, 2003). This led
to Marbury's frustration, and he filed a lawsuit against Madison, who was the Secretary of State,
asking the Supreme Court to issue writs of mandamus (Rosenkranz, 2010). However, in the end, the
Supreme Court, in its decision, did not grant his request and invalidated Section 13 of the Judiciary
Act of 1789, which Marbury had relied on to substantiate Madison's wrongdoing (Bourguignon,
1995). The tendency of this decision was ultra petita, but it created a landmark in the world by
establishing judicial review, which later inspired Hans Kelsen in founding the Constitutional Court of
Austria in 1919 (Isra, 2015; Siahaan, 2009).

The Constitutional Court has the authority to conduct a constitutional review of laws against
the constitution through Article 24C Paragraph (1) of the 1945 Constitution of the Republic of
Indonesia. Detailed provisions regarding the authority for reviewing laws are regulated in Law
Number 24 of 2003 concerning the Constitutional Court and Constitutional Court Regulation Number
2 of 2021 concerning the Procedure for Reviewing Laws. In its development, the Constitutional Court
has the authority to review both formal and substantive aspects of laws under Law Number 24 of 2003
concerning the Constitutional Court. Formal review assesses the procedures and methods of
lawmaking. Additionally, formal review is synonymous with holistic or comprehensive review of
laws, so if the petition is granted, it can result in the annulment of an entire law (Widiastuti and
Wibowo, 2021). On the other hand, substantive review examines the substance of a specific article
within a law, so the outcome of its decision is the annulment of the article under review only, without
affecting the entire law that is the subject of the review (Fathorrahman, 2021; Tuhumena, Pietersz,
and Sedubun, 2021).

One of the Constitutional Court decisions that reviewed Law Number 1 of 1974 is
Constitutional Court Decision No. 22/PUU/XV/2017, which ordered the government to amend the
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aforementioned law. The review of this law aimed at the annulment of Article 7 Paragraph (1), which
previously set the marriage age limit at 19 for males and 16 for females, changing it to 19 for both
genders. The decision called for follow-up actions to be taken by the DPR (People's Consultative
Assembly) along with the President, who are the positive legislators in this country. In the ruling, the
Constitutional Court set a time limit of up to 3 (three) years after the announcement of the decision.
Subsequently, the government followed up on this with Law Number 16 of 2019 on Amendments to
Law Number 1 of 1974 (Adawiyah, 2021). Within that 2-year period, the government successfully
amended the law, ensuring that it did not violate the provisions of the decision.

Although in that decision, the Constitutional Court mandated changes within 3 years, the
decision appears inconsistent by nullifying the provision in Article 7 Paragraph (1) of Law No. 1 of
1974 on Marriage while subsequently retaining the same provision to avoid legal vacuums. It is
important to emphasize that there is a need for new ideas to prevent Constitutional Court decisions
from appearing inconsistent. Additionally, the fast track approach can also instill discipline among
lawmakers to comply with court rulings.

The formation of laws is also known for its high costs. These costs are also charged to the
Indonesian State Budget (APBN) for the year 2023, which is not insignificant. Based on the data
obtained, in 2020, the cost for the legislative functions of the DPR (People's Consultative Assembly)
amounted to Rp184.05 billion, with a breakdown of Rp131.55 billion for draft laws; Rp13.31 billion
for national legislative program documents; Rp7.91 billion for legal considerations and DPR litigation
documents; and Rp1.5 billion for law harmonization documents by the Legislative Body (Bernie and
Abdi, 2020). This certainly places a significant burden on the state's finances, especially when
considering the creation of draft laws and their discussions using regular procedures. This also
includes draft laws that are affected by Constitutional Court decisions on substantive review, such as
Law Number 16 of 2019 on Amendments to Law Number 1 of 1974 on Marriage and other laws that
are consequential to Constitutional Court decisions.

In addition to the factors mentioned above, decisions of the Constitutional Court of Indonesia
on substantive review can lead to a legal vacuum or a regulatory gap (Fajarwati, 2019). A substantive
decision that is upheld by the court results in the annulment of the article under review, thus
potentially causing a legal vacuum. This can become a serious issue because it deprives the public of
legal certainty. Legal uncertainty can lead to chaos and unrest due to the absence of regulations
governing specific matters.

From the comprehensive explanation above, the author formulates the problem statement as
follows: 1) What is the Issue with the Follow-up of Constitutional Court Decisions on Judicial Review
Petitions in Indonesia? 2) What is the Existence of Fast Track Legislation as a Form of Follow-up to
Court Decisions in the Perspective of Constitutional Comparative Law? 3) What is the Concept of

Adopting Fast Track Legislation as a Follow-up to Constitutional Court Decisions in Indonesia?
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Il. RESEARCH METHOD

The type of research to be used in this study is normative legal research. Normative legal
research is a library-based legal research method that involves examining literary materials or
secondary data. This research is conducted to obtain materials such as theories, concepts, legal
principles, and legal regulations related to the subject matter (Soekanto; Sri Mamudji, 2003). The
approaches used are legislative approach, comparative approach, case approach, and conceptual
approach. The data collection technique employed in this research is a literature study (bibliography
study).

I1l. RESEARCH OUTCOME AND DISCUSSION
3.1. The Issue of the Follow-up of Constitutional Court Decisions on Judicial Review Petitions
in Indonesia

The follow-up to Constitutional Court decisions on substantive reviews that result in legal
vacuums heavily depends on the active role of the People's Consultative Assembly (DPR) and the
government as the positive legislators in Indonesia. This is because the DPR and the government have
the original authority to amend the provisions of laws that have been annulled by the Constitutional
Court and thus cause the legal vacuum. Political elements are prominent in the implementation of
Constitutional Court decisions, especially when it comes to laws with significant political implications
(Lumbuun, 2018). Hence, it is not uncommon for the follow-up to Constitutional Court decisions to
be delayed and prolonged, resulting in a lack of legal certainty.

Apart from the active role of the DPR and the government as the positive legislators in
following up Constitutional Court decisions, the appointment of 9 (nine) constitutional judges also
influences the implementation of Constitutional Court decisions itself (Indramayu, Jayus, and
Indrayati, 2017). The appointment is carried out by the People's Consultative Assembly (DPR), the
Supreme Court, and the President, with each institution having a share of 3 (three) constitutional
judges. The appointments from these three institutions, which are distributed across separate branches
of power, aim to create checks and balances for the Constitutional Court (Chandranegara, 2016).
However, if we look at the latest Constitutional Court Law, the procedure for appointing
constitutional judges is very closed and does not prioritize the principle of transparency. This can
create a conflict of interest in the institutional exercise of the Constitutional Court's authority and can
have an impact on the decisions issued, especially with 6 (six) judges appointed by the DPR and the
President as positive legislators.

The appointment of constitutional judges that lacks transparency and the authority vested in
these judges is very susceptible to becoming a double-edged sword for the DPR. This can be

attributed to the authority of constitutional judges to annul laws or provide dissenting opinions on the
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subject of review when the majority of judges reject the petitioner's request (Firdaus, Panjaitan, and
Widysasmito, 2020). Dissenting opinions can also be expressed by constitutional judges who
originate from the People's Consultative Assembly (DPR) based on the concept of check and
balances. This is reasonable as it represents the independence of constitutional judges in examining
constitutional cases in accordance with the mandate in Article 24 Paragraph (1) of the 1945
Indonesian Constitution. However, these dissenting opinions make the People's Consultative
Assembly reluctant to follow up on laws that have been dissented by constitutional judges they
themselves appointed, potentially leading to legal vacuums in the annulled laws, which is not an
unlikely scenario.

The political influence on the Constitutional Court is also related to the theory of the
separation of powers initiated by Montesquieu, which advocates dividing the state's power into three
branches: legislative, executive, and judicial. The legislative branch has the authority to formulate
laws and regulations of equal status. The executive branch executes what has been formulated and
established by the legislative branch. This branch can be referred to as the executor of the law. The
judicial branch upholds what has been formulated by the legislative branch. This branch can be called
the law enforcer or the judicial authority.

In its development, the judicial power consists of the Supreme Court and the subordinate
courts, as well as a Constitutional Court in accordance with the provisions of Article 24 Paragraph (2)
of the 1945 Indonesian Constitution. This power should not be dictated by any other authority because
law enforcement requires neutral officials, in line with the mandate of Article 24 Paragraph (1) of the
1945 Indonesian Constitution. The authority held by the Supreme Court lies in the judicial
technicalities, the resolution of which is regulated by law. On the other hand, the Constitutional Court
has the authority to uphold and protect the dignity of the constitution through its own technical and
procedural mechanisms.

This separation of powers can be one of the inhibiting factors in following up Constitutional
Court decisions because, after the decision is announced, the authority to follow up lies entirely with
the political will of the DPR (People's Consultative Assembly) along with the President. The
Constitutional Court is not authorized to oversee or intervene in the follow-up to such decisions as it
falls outside of its jurisdiction. Of course, if the government and the DPR do not comply with the
Constitutional Court's decision, it can be seen as an affront to the Constitutional Court as a judicial
institution (contempt of court).

The erga omnes nature of Constitutional Court decisions also plays a significant role in their
follow-up. Erga omnes means that the decisions of the Constitutional Court are binding not only on
the parties involved but on the entire Indonesian society because they involve the annulment of a law,
either the substance of an article or the entirety of the law under review (Suhariyanto, 2016).

Constitutional Court decisions are also considered equivalent to laws, thus earning them the erga
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omnes status. With such strong binding force, the negative legislator role is attributed to the
Constitutional Court, and several substantive decisions must be followed up to prevent the creation of
a legal vacuum. Therefore, with this nature, lawmakers may seem to turn a blind eye to the follow-up
of these decisions because they bypass the DPR (People's Consultative Assembly) and the President,
who are recognized as positive legislators by the constitution.

The Constitutional Court, serving as a judicial institution, issues decisions similar to those of
ordinary courts. A decision is a statement by a judge pronounced in a court session to conclude a case
brought before them (Mertokusumo, 2002). According to Zairin Harahap, a judge's decision is a
statement that, by virtue of their attributional authority as a state official, is pronounced in a court
session with the purpose of concluding or resolving a dispute between the parties involved (Riza,
2019). The difference in the definition of a decision in the common law tradition lies in the party
making the decision. In the Indonesian legal tradition, a panel of judges has full authority to decide on
the facts presented in the trial, which are then documented in the decision (Adonara, 2015). However,
in the common law tradition, it is the jury that has the authority to decide on the facts in a trial
(Ahmad, 2021). Therefore, in this context, a Constitutional Court decision means a statement
pronounced by constitutional judges in a public hearing with the purpose of concluding a
constitutional case.

In terms of their nature, a judge's decision can be divided into three (3) types, namely
declaratory decisions, constitutive decisions, and condemnatory decisions. Declaratory decisions
contain a statement or affirmation about a legal state or legal relationship among the parties involved
in the case. Constitutive decisions require the creation or termination of a legal relationship.
Condemnatory decisions mean decisions that contain a judgment or a sentence and/or impose an
obligation on one or both parties to perform or refrain from a legal act (Abdi and Radjab, 2021,
Sufiarina, Sudrajat, and Rosari, 2021).

In general, decisions of the Constitutional Court (MK) are declaratory and constitutive in
nature. MK's decisions contain statements of what becomes the law and can simultaneously nullify the
legal situation and create a new legal situation. In cases involving the examination of laws, a decision
that is in favor is declaratory in nature because it states what becomes the law for a certain legal norm,
which is contrary to the 1945 Constitution. At the same time, this decision nullifies the legal situation
based on the canceled norm and creates a new legal situation (Indrayana and Mochtar, 2007).
However, in some cases such as State Authority Disputes, decisions of the Constitutional Court (MK)
may have a condemnatory nature, meaning they seek penalties or obligations for the respondent to
either perform or refrain from doing something.

The provisions regarding the content of decisions from the constitutional court can be seen in
Article 1 Number 25, Article 51A Paragraph (4), and (5) of Law Number 8 of 2011 concerning

Amendments to Law Number 24 of 2003 concerning the Constitutional Court. Paragraph (4) explains
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the verdict of formal review, which includes: a. Granting the petitioner's request; b. Stating that the
formation of the law in question does not comply with the provisions for law formation based on the
1945 Constitution of the Republic of Indonesia; and c. Declaring that the law in question has no
binding legal force. Paragraph (5) explains the verdict of material review, which includes: a. Granting
the petitioner's request; b. Stating that the content of the clause, article, and/or part of the law in
question is contrary to the 1945 Constitution of the Republic of Indonesia; and c. Declaring that the
content of the clause, article, and/or part of the law in question has no binding legal force.

Constitutional Court decisions that are both constitutive and declaratory are not mandatory for
execution. These two characteristics often lead to Constitutional Court decisions being disregarded by
the positive legislator, either by not being promptly implemented or by being left unaddressed,
thereby creating a prolonged legal vacuum. This occurred in the follow-up to Constitutional Court
Decision Number 22/PUU-XV/2017, which was acted upon 10 months after the decision was read.
The implementation of this decision did not consider the urgency of repealing Article 7 Paragraph (1)
of the Marriage Law, as indicated in point 2 of the aforementioned decision. Furthermore, according
to the court, the nullified norm was an open legal policy norm that could only be amended by the DPR
(People's Consultative Assembly) and the Government in accordance with its development and fell
within their domain of authority (Satriawan and Lailam, 2019). Therefore, considering the authority
vested in the DPR (People's Consultative Assembly) and the President, this norm should have been
promptly followed up and made a priority. This is essential to comply with the decision, align with the
developments in society, and quickly fill the legal void in the community.

Furthermore, every Constitutional Court decision that instructs the People's Consultative
Assembly and the President is always included in an open cumulative list (Ali, Hilipito, and Asy’ari,
2015). The definition of an open cumulative list is a separate list outside the national legislative
program (prolegnas), which includes certain international treaty ratifications, the consequences of
Constitutional Court decisions, the State Budget (Anggaran Pendapatan dan Belanja Negara), the
establishment, division, and merger of provinces and/or regencies/cities, and the determination or
revocation of government regulations in lieu of law (Perppu) (Rizki, 2022). Therefore, when there is a
law that is annulled by the Constitutional Court, either in substance or in form, it is included in the
open cumulative list.

Constitutional Court Decision Number 22/PUU-XV/2017, among others, was included in the
open cumulative list of the DPR in 2019. The essence of the open cumulative list is to allow laws that
are outside the national legislative program (prolegnas) to be considered by the DPR (Nurbaningsih,
2015). However, the essence of this is not to create a special pathway for the formation of laws but
rather to submit them directly to the DPR with the same legislative process as laws in the national
legislative program (prolegnas). Therefore, the issue lies in the priority of the open cumulative list and

the political will of the DPR and the Government in following up on the laws contained in that list.
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Often, laws included in the open cumulative list are not prioritized or enacted in accordance
with the legal needs of society. The list of laws mentioned in Article 23 Paragraph (1) of Law P3
serves as a reference for lawmakers to draft laws outside of the national legislative program
(prolegnas) but is not an indicator of legislative priorities for discussing and drafting relevant laws.
This is what leads to legal uncertainty, especially regarding the follow-up to Constitutional Court
decisions, particularly those resulting in essential legal voids. Constitutional Court Decision No.
22/PUU-XV/2017 was followed up by the Government by submitting a copy of the draft bill to the
DPR on August 1, 2019. It proceeded to the second-level discussion on September 16, 2019, and
concluded with the legislative enactment agenda on October 15.

The lengthy process from the a quo Constitutional Court decision to the enactment of follow-
up legislation is not in line with the theory of the purposes of law by Gustav Radbruch, who believed
that there are three (3) objectives of law that must be realized by the state as the authority responsible
for lawmaking: legal justice, legal utility, and legal certainty (Muslih, 2017). Legal certainty requires
the existence of precise and existing legal provisions that fulfill the legal needs of society, rather than
creating legal uncertainty. Legal utility is closely related to the benefits derived from the enactment of
a law (Alim, 2010). A well-drafted law provides benefits that are relevant to what the community
needs, ensuring its effective implementation without causing unrest among the public. Legal justice
believes that the laws enacted provide a sense of justice within society (Sudiyana and Suswoto, 2018).
In the follow-up to the aforementioned Constitutional Court decision, the emphasis is more on the
theory of the purpose of law, specifically legal certainty. The 10-month period following the
announcement of the decision in an open and public trial created concrete uncertainty regarding the
implementation of the Marriage Law. Therefore, post the Constitutional Court decision reading, the
government through the relevant ministry should have already followed up on the decision by drafting
the bill along with its academic justification (Wahyudi, Gaussyah, Darmawan, and others, 2018).
However, in practice, the positive legislator often delays in addressing the legal needs of society, both
those that have not been regulated and the legal voids resulting from Constitutional Court decisions
(Ghopur, 2019).

From the case above, there are still many shortcomings in the resolution of follow-up to
Constitutional Court decisions in the a quo condition. For instance, the status of the open cumulative
list serves only as an entry point for draft laws as stipulated in Article 23 Paragraph (1) of Law P3.
The open cumulative list also does not guarantee that the legislative process will be expedited,
creating a dilemma and problem when looking at the follow-up to Constitutional Court decisions that
result in legal voids, especially in the case of Constitutional Court Decision No. 22/PUU-XV/2017.
Therefore, the current follow-up to Constitutional Court decisions still heavily relies on the political
will of the DPR and the President, despite the existence of a separate mechanism already regulated in
Law P3.
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3.2. The Existence of Fast Track Legislation as a Form of Follow-up to Court Decisions in a
Comparative Constitutional Perspective

Fast track legislation has not yet been regulated within the context of national law (Aryanto,
Harijanti, and Susanto, 2021). Although there are regulations for expeditious lawmaking, such as the
open cumulative list, it is not automatically considered as a form of fast track legislation (Samosir,
2015). The regulation on the formation of Special Committees as stipulated in Article 67, clause a,
which reads "first-level discussions in commission meetings, joint commission meetings, Legislation
Body meetings, Budget Body meetings, or Special Committee meetings...". The formation of these
special committees also aims to expedite the drafting of a law (Huzaeni and Anwar, 2021). However,
it is important to note that all of these mechanisms cannot be considered as fast track legislation.

The acceleration in the enactment of laws has been implemented by the United Kingdom. In
using the fast track legislation mechanism, the UK tends to focus on fulfilling legal requirements in
situations of emergency that threaten the stability of the state (Chandranegara, 2021). For example, in
the case of the Omagh bombing incident in Northern Ireland, there were 15 draft laws prepared to
secure stability there, one of which was the Criminal Justice Terrorism and Security Act 1998. This
bill was discussed and enacted within just 2 days. Additionally, in another case, the government tends
to lean towards political considerations in the drafting of a law through a fast track process. For
instance, the UK's Constitution Committee highlighted the presence of political processes in fast-track
lawmaking, which began with the preparation of the Dangerous Dogs Act 1991. However, when
viewed in terms of the UK's tendency to fast-track legislation to address national emergencies, there
was no urgency that warranted such an approach, and the process was heavily influenced by politics
(Marshall, 2019).

The context of fast track legislation in the United Kingdom has been implemented for several
reasons. It is necessary to limit the use of fast track legislation at the legislative level, in this case, the
UK Parliament. Consequently, there are several criteria that are restricted in fast track legislation, such
as (House of Lords, 2009): "1) To remedy an anomaly, oversight, error, or uncertainty that has come
to light in legislation; 2) To respond to the effects of a court judgment; 3) To ensure that legislation is
in force in time for a forthcoming event; 4) To deal with an economic crisis; 5) To change a public
authority’s borrowing or lending limit or other funding issues; 6) To deal with a crisis in prisons as a
result of industrial action; 7) To respond to international agreements; 8) To implement Treasury
announcements in the Budget or autumn statement; 9) To respond to public concerns, counter-
terrorism-related.” From the provisions above, there is a phrase regarding the use of fast track
legislation in responding to court judgments, namely "to respond to the effects of a court judgment."
This implies the existence of a separate mechanism for implementing court decisions in the context of
UK law.
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The authority to review regulations that are in conflict with higher-level legislation is held by
the Supreme Court of the United Kingdom and other courts within the jurisdiction of England,
Northern Ireland, and Wales. This is based on Article 4(2) of the Human Rights Act 1998, which
states, "If the court is satisfied that the provision is incompatible with a Convention right, it may make
a declaration of that incompatibility.” The term used for the outcome of such reviews is not a
judgment but rather a statement or Declaration of Incompatibility, issued by the Supreme Court or
other courts against laws that clearly violate the provisions of the European Convention on Human
Rights. This is a logical consequence because the UK follows a dualistic system in its legal system
and places conventions within the hierarchy of legislation. Furthermore, the output in the form of a
statement is not binding on the lawmakers to follow up, as stated in Article 4(6)(b) of the Human
Rights Act 1998, which reads, "A declaration under this section (“a declaration of incompatibility”)....
(b) is not binding on the parties to the proceedings in which it is made." This article implies that the
declaration or statement is not binding on the relevant legislative bodies to amend or repeal the
legislation. Therefore, the UK places more emphasis on the contrarius actus principle in responding to
the court's statement from such reviews. Despite being just a statement, in practice, both the
parliament and the executive branch highly respect the statement of incompatibility.

Further provisions regarding the jurisdiction of the court in conducting reviews are outlined in
Article 4(4) of the Human Rights Act 1998, which includes criteria for the court to issue a declaration
of incompatibility. The article reads: "If the court is satisfied (a) that the provision is incompatible
with a Convention right, and (b) that (disregarding any possibility of revocation) the primary
legislation concerned prevents removal of the incompatibility, it may make a declaration of that
incompatibility.” These criteria require the court to issue the statement based on two conditions:
firstly, the relevant regulation has clearly violated the provisions of the European Convention on
Human Rights, and secondly, the primary legislation under review does not allow for the removal of
the incompatibility, even when the possibility of revocation is disregarded.

In the context of implementing such statements, Article 10(1)(b) of the Human Rights Act
1998 grants the Minister of the Crown or the relevant ministry the authority to follow up on
statements of incompatibility issued by the European Court of Human Rights, the Supreme Court, and
other courts within the jurisdiction of England, Northern Ireland, and Wales. The article states: "This
section applies if... (b) it appears to a Minister of the Crown or Her Majesty in Council that, having
regard to a finding of the European Court of Human Rights made after the coming into force of this
section in proceedings against the United Kingdom, a provision of legislation is incompatible with an
obligation of the United Kingdom arising from the Convention."

According to this provision, the Minister of the Crown has the authority to address statements

of incompatibility by amending laws that are considered incompatible by the European Court of
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Human Rights, the Supreme Court, or other courts within the jurisdiction of England and Northern
Ireland.

While the Constitution Committee provides limitations on the application of fast-track
legislation, including in response to statements of incompatibility from courts in the UK and the
European Court of Human Rights, there is still a legal provision regarding fast-track legislation in
Article 10(2) of the Human Rights Act 1998, which states: "If a Minister of the Crown considers that
there are compelling reasons for proceeding under this section, he may by order make such
amendments to the legislation as he considers necessary to remove the incompatibility." This
provision grants the Ministry of Crown the authority to follow up on laws that have been declared
incompatible by issuing an order to amend the legislation quickly. Therefore, in line with the
statement in the article above, fast-track legislation can be used to amend laws that have received a
declaration of incompatibility.

The authority to follow up on such statements can be seen in the declaration of incompatibility
issued by the Mental Health Review Tribunal North & East London Region regarding Section 72(1)
and 73(1) of the Mental Health Act 1983 against Articles 5(1) and 5(4) of the European Convention

on Human Rights in 2001. The statement reads:

“Sections 72(1) and 73(1) of the Mental Health Act 1983 are incompatible with Articles 5(1) and
5(4) of the European Convention of Human Rights in that, for the Mental Health Review
Tribunal to be obliged to order a patient’s discharge, the burden is placed upon the patient to
prove that the criteria justifying his detention in hospital for treatment no longer exist; and that
Articles 5(1) and 5(4) require the Tribunal to be positively satisfied that all the criteria
Jjustifying the patient’s detention in hospital for treatment continue to exist before refusing a

patient’s discharge” (“Mental Health Act 1983 (Remedial) Order 2001,” 2020).

From these provisions, the relevant Minister issued an Order based on Article 10(4) of the
Human Rights Act and amended the provisions of Section 72 and Section 73 of the Mental Health Act
1983 with the aim of eliminating the incompatibility (Milburn, 2001). This order was named the
Mental Health Act 1983 (Remedial). The provisions of the statement of incompatibility mentioned
above required the relevant Minister to immediately follow up on the statement to Parliament by
issuing an order to amend the Mental Health Acts 1998 through the fast-track legislation mechanism
as specified in the order. Ultimately, the law was amended within a span of only 7 months after the
statement of incompatibility was issued (Bindman, Maingay, and Szmukler, 2003).

In addition to the Mental Health Acts 1983, the law that received a statement of incompatibility
and was immediately followed up with the fast-track mechanism was also applied to the Sexual
Offences Act 2003, which received a declaration of incompatibility in 2012 through the Supreme
Court of the United Kingdom. The statement of incompatibility indicated that Section 82(1) of the
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Sexual Offences Act 2003 was incompatible with Article 8 of the European Convention on Human
Rights and reads as follows:

“In the case of R (on the application of F (by his litigation friend F)) and Thompson (FC) v
Secretary of State for the Home Department [2010] UKSC 17 the Supreme Court of the United
Kingdom on 21st April 2010 made a declaration under section 4 of the Human Rights Act 1998
that the “indefinite notification requirements in section 82(1) of the Sexual Offences Act 2003
are incompatible with article 8 of the European Convention on Human Rights in so far as they
do not contain any provision for the review of the justification for continuing the requirements

in individual cases” (Featherstone, 2012).

From the provisions above, Section 82(1) of the Sexual Offences Act 2003 received a
statement of incompatibility because it violated the rights of individual citizens by lacking limitations
on providing notification about the progress of cases being handled by law enforcement, especially to
citizens involved in criminal cases regulated by the Sexual Offences Act 2003.

After the statement was issued, the relevant ministry, namely the Minister of the Crown,
immediately followed up as mandated in Article 10(2) of the Human Rights Act 1998, which implied
the issuance of an Order to legislation to address the statement of incompatibility from the court. The
statement directed the Home Secretary of the United Kingdom to follow it up with The Sexual
Offences Act 2003 (Remedial) Order 2012. The Order did not change the substance of Section 82(1)
of the Sexual Offences Act 1998 but added additional sections, namely Sections 91A to 91G. In the
Explanatory Note of The Sexual Offences Act 2003 (Remedial) Order 2012, it is explained that,
"Article 3 of this Order inserts sections 91A to 91G into Part 2 of the 2003 Act. These provisions
provide a mechanism for a relevant offender to apply to the police for a review of the requirement that
the relevant offender remain subject to the indefinite notification requirements which apply by virtue
of section 82(1) of the 2003 Act." Therefore, the addition of these sections provides consistency to
Section 82(1) of the Sexual Offences Act 2003 with Article 8 of the European Convention on Human
Rights by offering a clear mechanism for offenders to review the implementation of their detention by

the government in case of any anomalies.

3.3. The Adoption of Fast Track Legislation as a Follow-Up to Constitutional Court Decisions in
Indonesia

Fast track legislation is not officially recognized in Indonesia's normative framework. The

Law No. 12 of 2011 concerning the Formation of Laws and Regulations also does not acknowledge

the nomenclature of fast-track legislation. The concept of fast track in Indonesia is only recognized in

the context of proposing bills to the national legislative program, which do not need to go through the

prolegnas (National Legislation Program); a law can be included directly. This can be referred to as
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the "cumulative open list" as regulated in Article 23 paragraph (1) of Law No. 12 of 2011 concerning
the Formation of Laws and Regulations, amended by Law No. 15 of 2019 concerning Amendments to
Law No. 12 of 2011 concerning the Formation of Laws and Regulations. It mentions several draft
laws that can be included in the cumulative open list, including: "a. the ratification of certain
international agreements; b. the consequences of Constitutional Court decisions; c. the State Budget;
d. the establishment, division, and merger of provinces and/or regencies/cities; and e. the
determination/revocation of Government Regulations in Lieu of Law." Furthermore, paragraph (2)
explains that "In certain circumstances, the DPR (House of Representatives) or the President may
propose a Draft Law outside of the prolegnas, including: a. to address extraordinary situations,
conflicts, or natural disasters; and b. other specific circumstances that ensure national urgency for a
Draft Law that can be jointly approved by the DPR legislative body and the Minister or the head of
the institution in charge of government affairs in the field of Law and Regulation Formation."
Therefore, from the above articles, it can be observed that Indonesia's tendency is still to use the fast
track mechanism in the concept of proposing bills to the legislative body and not at the level of the
actual legislation formulation itself.

The concept of legislative formation recognized in Indonesia still follows conventional
processes or those stipulated in the Law on Legislation (UU P3) (Chandranegara, 2021). The process
is mentioned in the definition of legislative formation as explained in Article 1, point 1 of Law
Number 12 of 2011 on Legislation Formation, which states that "Legislation Formation is the making
of legislation that includes planning, drafting, deliberation, approval or determination, and
promulgation.” Therefore, the legislative formation consists of planning, drafting, deliberation,
approval or determination, and promulgation.

The concept of fast track legislation in Indonesia tends to follow the system of expediting the
submission of draft laws, as there is no specific regulation for the discussion of such legislation.
However, according to Chandranegara, there are two criticisms of fast track legislation that have been
adopted. First, there is a concern about the exclusion of public participation in the legislative process.
This criticism is commonly expressed in almost all countries with similar mechanisms. Second, the
context of fast track legislation also carries the potential for misuse, such as using this expedited
legislative process for the interests of lawmakers or groups with strong political considerations rather
than legal ones (Chandranegara, 2021). However, this concept cannot be applied when considering the
follow-up to Constitutional Court decisions by the lawmakers, in this case, the DPR (People's
Consultative Assembly) together with the President, who act as the positive legislators.

In general, decisions of the Constitutional Court are declaratory and constitutive in nature
(Siahaan, 2009). The decision of the Constitutional Court contains a statement of what becomes the
law and can simultaneously invalidate the legal situation and create a new legal situation. In cases of

testing laws, a decision that is upheld is declaratory in nature because it states what becomes the law
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of a particular legal norm, which is contrary to the 1945 Constitution (Ru’ati, Nirahua, and Soplantila,
2022). At the same time, the decision nullifies the legal situation based on the annulled norm and
creates a new legal situation (Indrayana and Mochtar, 2007). However, in certain cases such as
disputes over state institution authority, Constitutional Court decisions can have a condemnatory
nature, meaning they require the respondent to do or refrain from doing something (Siahaan, 2006).

The provisions regarding the content of Constitutional Court decisions can be seen in Article
1 Number 25 of Article 51A Paragraph (4) and (5) of Law Number 8 of 2011 concerning the
Amendment to Law Number 24 of 2003 concerning the Constitutional Court. Paragraph (4) explains
the verdict of formal review, which includes: a. granting the Applicant's request; b. stating that the
formation of the law in question does not comply with the provisions for lawmaking based on the
1945 Constitution of the Republic of Indonesia; and c. stating that the law in question has no binding
legal force. Paragraph (5) explains the verdict of material review, which includes: a. granting the
Applicant's request; b. stating that the substance of the article, section, and/or part of the law in
question is in conflict with the 1945 Constitution of the Republic of Indonesia; and c. stating that the
substance of the article, section, and/or part of the law in question has no binding legal force.

The Constitutional Court decisions that are the subject of follow-up through fast track
mechanisms are decisions related to material review, or the review of a specific article within the law
under examination. This is reasonable because, in the context of formal review, it is not possible for
the legislature to amend the law quickly, especially when the law is required to be formulated in
accordance with the provisions of Law No. 12 of 2011 concerning the Formation of Legislation. This
concept can also provide additional authority to the Constitutional Court to mandate rapid changes to
the law through the fast track legislation mechanism to the DPR and the President, who have the
authority to enact laws as stipulated in Article 20 paragraph (2) of the 1945 Constitution, which states
that "Every bill is discussed by the People's Consultative Assembly and the President for joint
approval.”

The Constitutional Court derives its authority directly from Article 24C paragraph (1) of the
1945 Constitution of the Republic of Indonesia, which states that "The Constitutional Court has the
authority to adjudicate in the first and final instance, with its decisions being final, to test laws against
the Constitution, settle disputes regarding the authority of state institutions whose authority is
determined by the Constitution, rule on the dissolution of political parties, and decide disputes over
the results of general elections.” As for its procedural rules, they are regulated in Law Number 24 of
2003 concerning the Constitutional Court, including the resolution of cases. If the Constitutional
Court decides a case of material review with an indication that it should have a follow-up through the
fast track method, then the legislative body must provide new authority to the Constitutional Court

through an amendment to Law Number 24 of 2003 concerning the Constitutional Court.
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Apart from the Constitutional Court as the judicial institution, the concept of following up on
the Constitutional Court's decisions also extends to the process of fast-track legislation at the level of
the DPR (People's Consultative Assembly) and the President, specifically for laws that result from
material review by the Constitutional Court. This also has an impact on Law Number 12 of 2011
concerning the Formation of Laws and Regulations, especially in the legislative process. In
comparison with the United Kingdom, the concept of fast track in following up on the Constitutional
Court's decisions can adopt the British concept by reducing the time while still adhering to the
procedures established by legislation.

IV. CONCLUSION

The political influence directed towards the Constitutional Court is often carried out by
lawmakers, which threatens the independence of the Constitutional Court, as guaranteed in Article 24,
paragraph (1) of the 1945 Constitution, which states that "The judicial power is an independent power
for upholding the law and justice." Several factors that threaten the independence of the Constitutional
Court include the concept of appointing constitutional judges, which is still carried out by lawmakers,
namely the DPR (People's Consultative Assembly) and the President, making it susceptible to
conflicts of interest at the level of law review in the Constitutional Court. Furthermore, the open
cumulative list does not guarantee that a law will be quickly processed because the open cumulative
list only provides a pathway for a draft law to be submitted outside the national legislative program.

The concept of fast track legislation in the UK prioritizes the quick formation of laws to meet
the needs of the society, while still maintaining a closed process to ensure legal integrity. The UK
achieves this by reducing the time taken for the legislative process without cutting corners. This
process is regulated by the Human Rights Act 1998. In relation to this, the adoption of the fast track
concept in the UK for the follow-up of Constitutional Court decisions can be done by granting the
Constitutional Court the authority to make decisions on material testing with the mandate of fast-track
legislation. Thus, this concept can be adopted to ensure that the implementation of Constitutional
Court decisions can be carried out quickly and provide legal certainty to society.

In Indonesia, there is no official recognition of fast track legislation as a concept of rapid
legislation in positive law. The regulations regarding the legislative process still follow conventional
stages involving planning, drafting, deliberation, approval, and enactment. However, Indonesia does
have certain mechanisms that allow for the submission of bills to the national legislative program
without the need to go through the national legislative program (prolegnas) process. This can be
referred to as an "open cumulative list,” which includes several types of bills that can be directly
included. The concept of fast track legislation in Indonesia is often used to accommodate decisions of
the Constitutional Court (MK) that test the constitutionality of laws. MK decisions can lead to quick

changes in laws through fast track mechanisms, but this needs to be regulated within the existing
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laws. Criticisms of fast track legislation include concerns about the loss of public participation in the
legislative process and the potential for misuse of this process for political rather than legal purposes.
The Constitutional Court has the authority to test laws against the Constitution, and the adoption of
fast track legislation in response to Constitutional Court decisions requires legal changes to support it.
The concept of fast track legislation also includes the use of fast-track processes at the level of the
DPR (People's Consultative Assembly) and the President, especially for laws that have been examined
by the Constitutional Court. Overall, fast track legislation is a concept that is still evolving in
Indonesia and requires clear and structured legal changes to be effectively implemented.
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