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method used is normative legal analysis, which examines relevant regulations
such as the Capital Market Law, Financial Services Authority Regulation
(POJK), and the Securities Exchange Act of 1934. Although insider trading is
prohibited in Indonesia based on the fiduciary duty principle, there are legal gaps
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regulations in Indonesia are weaker compared to those in the United States,
particularly regarding the regulation of material information. In the US,
regulations are clearer about information related to the issuance of securities and
asset purchases. Indonesia is also limited to only two theories, whereas the US
employs the Misappropriation Theory to address injustices arising from the use
of non-public information. Therefore, to ensure legal certainty in enforcing
insider trading laws in Indonesia, revising Law No. 8 of 1995 on the Capital
Market, strengthening supervision by the Financial Services Authority, and
adopting the Misappropriation Theory are essential.
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I. INTRODUCTION

As time progresses, numerous changes occur across various dimensions of human existence.
In alignment with Heraclitus' famous assertion, “Panta rhei kai uden menei” which translates to
"everything flows and nothing stays the same" (Abdillah, 2024), it becomes increasingly apparent that
what was once a marketplace primarily dedicated to tangible goods and services produced by
companies has transformed. In today’s world, companies themselves have become objects of trade,
specifically in the form of stocks on the capital market. The capital market, in essence, serves as a
forum where capital owners, or investors, interact with other parties to engage in the trade of stocks,
bonds, and other securities, facilitated by securities brokers (Wardoyo, 2012).

In the context of legal frameworks, capital market instruments are generally classified into

distinct categories, such as debt instruments, equity instruments, and derivative instruments
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(Sembiring, 2019). This categorization illustrates the significant role the capital market plays in
channeling public funds, fostering national economic development, and encouraging public
participation in securities ownership. The Capital Market Law (Law No. 8 of 1995), hereafter referred
to as UUPM, further emphasizes the strategic importance of the capital market in national
development, serving as a key source of financing for business ventures and investments. A
flourishing economy is often a precursor to an environment conducive to business growth and
profitability. This, in turn, stimulates investor interest in the capital market, leading to an increase in
demand for stocks and other financial instruments. Economic prosperity also paves the way for
enhanced liquidity in the market, as rising incomes and consumer confidence foster greater market
participation. Such conditions amplify capital market trading activities as the pool of investors
expands (Panavira, 2023).

The capital market is not only crucial for investment activities but also plays a pivotal role in
financing national development. Transactions within the capital market substantially contribute to
addressing the financing needs that accompany economic growth. It functions as a monetary
mechanism that connects investors with issuers and entrepreneurs, effectively acting as a dynamic
space for these parties to meet their financing needs. However, for the capital market to operate
efficiently and sustainably, it is imperative that market participants are afforded legal protection
through clear and comprehensive regulations. This is vital for the stability and growth of the market,
which in turn supports national economic development (Murtadho, 2024).

Legal protection, as understood within this context, refers to the various mechanisms enacted
by the legal system of a nation to safeguard the rights and interests of individuals or groups from
unlawful actions. This protection is designed to foster a just, stable, and equitable society, ensuring
that individuals enjoy equal protection against legal violations and discrimination. In practice, legal
protection also entails the enforcement of sanctions against those who infringe upon legal norms,
ensuring that justice prevails and impunity is prevented (Panavira, 2023). One prominent issue in
stock trading within the capital market is the practice of insider trading. According to Syprianus
Aristeus, the prices of securities listed on the exchange reflect the collective agreement of investors
about what constitutes a fair price, based on information available to the public. When significant
information is disclosed, it should ideally result in a change in security prices. However, when certain
individuals possess exclusive, non-public information, they are placed in a position of unfair
advantage (Sembiring, 2019). The exploitation of this privileged information by insiders for personal
gain undermines the fairness of market transactions.

For a capital market to be deemed healthy, it must adhere to several key criteria: efficiency,
meaning it can accommodate a broad range of transactions in a timely manner; fairness, which
ensures transactions are conducted impartially and based on an equal distribution of information;

liquidity, reflecting the market's ability to satisfy the needs of both sellers and buyers at any given
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time; and transparency, ensuring the availability of real-time information to all market participants
(Putralie, et al. 2011). However, these essential principles have not yet been fully realized in
Indonesia, as evidenced by the prevalence of insider trading. One notable instance of insider trading
occurred with PT Jouska Financial Indonesia, which involved elements such as abnormal returns,
volatility, dominance of exchange members, and frequent securities transactions (Andriani &
Purnamasari, 2023).

Sofyan Djalil defines insider trading as the illegal practice in which an individual with access
to internal company information conducts securities transactions based on confidential, non-public
data. Munir Fuady, in his book “Modern Capital Markets”, outlines the legal elements constituting
insider trading: (a) securities transactions, (b) conducted by individuals with direct ties to the
company, (c) based on information that is not publicly available, (d) which has not been disclosed to
the public, and (e) with the intent to achieve unfair profits (Alfandy, 2024). Under existing
regulations, insider trading is addressed within several provisions of the Capital Market Law
(UUPM). The law incorporates the concept of fiduciary duty, mandating that insiders within a
company must perform their roles with loyalty and maximum effort, prioritizing the company’s
interests over their personal gains. As such, the law prohibits insiders from engaging in securities
transactions based on material information that has not been made available to the public (Tanaya &
Winata, 2018).

Ultimately, it is evident that the capital market in Indonesia has yet to function at its full
potential. As highlighted earlier, when an individual engages in securities transactions based on
information that is not equitably distributed, it leads to market unfairness. As a nation governed by the
rule of law, ensuring robust legal protection for investors is crucial in the realm of investment and
business activities. Such protection, manifested through both substantive law and legal frameworks,
offers guarantees and legal certainty. Consequently, this study aims to explore the legal certainty in
the enforcement of insider trading in Indonesia, through a comparative analysis between Indonesia's
Capital Market Law with Law No. 8 of 1995 and the United States with Securities Exchange Act of

1934 o identify best practices and areas for improvement.

II. RESEARCH METHODS

The research method employed in this study is normative juridical research, which focuses on
legal aspects by analyzing legal norms and their application in cases within Indonesia. The data used
in this study consists of publicly accessible official state documents, as well as articles related to the
Capital Market Law (UUPM)), the Financial Services Authority Regulation (POJK), and the Securities
Exchange Act (1934). This study will describe the phenomenon of insider trading and the
enforcement efforts in Indonesia from the perspective of legal certainty, which will serve as the

foundation for formulating recommendations. The problem approach in this research includes a
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legislative approach, analyzing the UUPM, the Securities Exchange Act (1934), and POJK, as well as
a comparative approach by examining policies related to insider trading in Indonesia and the United
States. The data sources used consist of primary legal materials, namely Law No. 8 of 1995 on the
Capital Market, the Securities Exchange Act (1934), and the Financial Services Authority Regulation;
secondary legal materials such as books, academic articles, and papers to support the discussion of the
legal issues being analyzed; and tertiary legal materials including dictionaries and online news as
references to primary and secondary legal documents. Data collection is carried out through library
research, focusing on document analysis such as books, journals, regulations, and other related
materials. The data analysis technique used is content analysis, examining the UUPM, the Securities
Exchange Act (1934), and POJK, and relating them to law enforcement efforts in Indonesia based on
the perspective of legal certainty. Additionally, a descriptive comparative method is employed to

compare the two regulations in the context of insider trading policy.

III. RESEARCH RESULTS AND DISCUSSION
3.1. Legal Certainty and Legal Framework for Insider Trading in Indonesia

Mariam Darus Badrulzaman cites Pitlo’s view on Heraclitus philosophy, which asserts that
everything is in constant flux, or pantarei. This concept reflects the dynamic nature of society, which
is ever-evolving. As part of society, the law must be able to adapt to these changes, functioning to
maintain order and justice throughout the transitional process. Therefore, legal reforms are crucial to
meet the needs of a continually developing society and to accommodate both existing and emerging
interests (Mubarokah, 2020). As a country with a Continental European legal system (Civil Law), the
role of judges in Indonesia is constrained by regulations established for specific social-political
reasons (Faitturahman, 2019). Thus, legal certainty in Indonesia must be realized through clear and
definitive legislative measures.

The principle of legal certainty was first introduced by Gustav Radbruch in his
work Einfiihrung in die Rechtswissenschaften, where he stated that law encompasses three
fundamental values: justice, utility, and legal certainty. Legal certainty, in this sense, refers to a
condition in which the law has enforceable power, provides protection against arbitrary actions, and
ensures that individuals' rights are safeguarded according to prevailing regulations. Lord Lloyd further
emphasized that a legal system requires a minimum level of order and certainty to function
effectively, as without such certainty, the legal system would lose direction and fail to ensure that
actions align with the applicable law (Julyano & Sulistyawan, 2019).

In the regulation of insider trading, legal certainty demands clear provisions regarding who
qualifies as an insider and what constitutes material information, enabling market participants to
predict the legal consequences of their actions. Insider trading occurs when an individual uses

confidential information for personal gain in the securities market, to the detriment of other investors,
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violating both ethical principles and market faimmess (Danielo, 2024). Insider trading involves
manipulation between investors and management to create fictitious transactions in the market, a
practice known as the "pump and dump" method. In this method, the perpetrator buys large quantities
of split stocks and sells them when the price is low, creating the illusion of high demand for the stock.
As a result, returns are inflated while stock prices will eventually drop again in the long term,
following the post-split performance (Sormin, 2024).

Essentially, the principle of transparency in the capital market serves to prevent and analyze
insider trading practices. This principle ensures that investors and related parties have adequate
information to make informed investment decisions. By implementing the transparency principle,
fraudulent practices, misleading information, data omission, and insider transactions can be
comprehensively prevented (Umar, 2024). Previous studies have shown that legal protection and
transparency are key to safeguarding investor rights and maintaining public trust. The principle of
transparency is enshrined in the Capital Market Law, which mandates the availability of material facts
to prevent fraud and assist investors in making rational decisions. This law also restricts insider
transactions involving material information and requires public disclosure before such transactions
occur (Sormin, 2024). Insider trading refers to the practice where individuals within a company use
exclusive information not yet available to the public to engage in securities transactions. As such, this
practice contradicts the principle of transparency, which is an obligation for companies selling shares
through the stock exchange (Mubarokah, 2020).

The implementation of the capital market aims to ensure that all activities within the market
operate fairly, orderly, and systematically. According to Michael J. Watson Q.C., one of the crucial
principles in the establishment of capital market regulations is the principle of fairness, which aims to
create rules that are fair, informative, and guarantee equal opportunities and risks for all investors
(Rahmah, 2019). However, despite the application of the fairness principle, criminal acts in the capital
market can still occur, where perpetrators violate the rules without causing victims to directly lose
property or wealth. This happens because the victims do not rely on physical abilities, but rather on
the ability to understand and interpret market situations, which the perpetrators exploit for personal
gain. Proving criminal acts in the capital market becomes challenging due to their often indirect, yet
potentially fatal and widespread impact, undermining the integrity of the market itself (Cahyani,
Afifah, & Sumriyah, 2023).

Furthermore, insider trading cases such as the one involving PT Indosat Tbk in May 2002 also
raised serious questions. The Capital Market Supervisory Agency (Bapepam) stated that PT Indosat
was suspected of insider trading, where the stock price soared to Rp 12,600—Rp 13,000 per share,
while the actual market price was only Rp 12,000. Although this case has been resolved,
responsibility fell on PT Nusantara Capital, which only acted as a financial advisor, leading to doubts

among investors who felt disadvantaged. A similar case also occurred with PT Bank Danamon Tbk in
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March 2012, where the perpetrator, who had material information about Bank Danamon's stock
increase, made a profit of Rp 2.2 billion. However, this case has also not been conclusively resolved,
as the transaction was made through a foreign broker, complicating law enforcement in Indonesia
(Moningka & Gunadi, 2023). As we know, the law aims to create a safe environment, protect
consumers from unfair practices, fraud, and harmful products, and maintain balance and justice. An
effective legal system creates a competitive and transparent market, protects individual rights, and
supports sustainable development. Therefore, in the capital market, legal protection is essential to
ensure a fair and trustworthy market for all participants.

In Indonesia, the legal protection of the capital market is regulated through various laws and
regulations to protect the rights of all parties involved. The Financial Services Authority (OJK) plays
a key role in overseeing and enforcing compliance with capital market regulations, as well as
protecting investors from illegal practices such as insider trading and market manipulation. Indonesian
capital market law also imposes criminal sanctions for violations such as insider trading, market
manipulation, and fraud, as stipulated in Law No. 8 of 1995 on the Capital Market, along with
regulations issued by the OJK as its derivative regulations (Moningka & Gunadi, 2023).

One important aspect of this regulation is reflected in Article 95, which prohibits insiders
from influencing others to buy or sell securities of the relevant issuer or public company, even if the
insider does not directly provide insider information to the other party. This is aimed at preventing
transactions driven by non-public information. Additionally, this article also prohibits insiders from
sharing insider information with other parties believed to use it to conduct securities transactions.
Therefore, insiders are required to be cautious in disseminating information to prevent its misuse by
recipients for personal gain. Article 95 of the Capital Market Law seeks to prohibit unfair trading
based on non-public information, taking into account the risks for both insiders and tippees if they
exploit such information for personal benefit (Murtadho, 2024). Meanwhile, Article 96 clarifies who
is considered an insider, including those who influence others to buy or sell securities or those who
provide insider information to parties who may use it to conduct securities transactions.

Article 97(1) asserts that any party who attempts to obtain insider information unlawfully and
succeeds in obtaining such information will be subject to the same prohibitions outlined in Articles 95
and 96. Unlawful acts in this context include attempts to acquire insider information through theft,
persuasion, or the use of violence and threats. On the other hand, paragraph (2) states that parties who
acquire insider information without committing unlawful acts will not be subject to the prohibitions
applicable to insiders, provided that the information is provided by the issuer or public company
without restrictions. Article 98 regulates that securities companies with insider information related to
an issuer or public company are prohibited from conducting securities transactions of that issuer,
unless the transaction is made on behalf of their client, and the securities company does not provide

recommendations regarding the relevant securities.
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Insider trading practices under the Capital Market Law in Indonesia indirectly adopt the
fiduciary duty theory, which is also applied in the United States. According to this theory, an act does
not qualify as insider trading if the information was obtained indirectly or unintentionally from an
insider. This presents a challenge in proving insider trading cases, as it is difficult to determine
whether the information was obtained directly or indirectly from an insider, especially in transactions
involving non-public information. In addition to the law, insider trading is regulated through
derivative regulations issued by the Financial Services Authority (OJK). For example, OJK
Regulation No. 65/POJK.04/2020 clearly addresses the return of illegal profits and establishes
compensation funds for investors who suffer losses in the capital market (OJK, 2020). Another
regulation, OJK Regulation No. 31/POJK.04/2015, promotes transparency and the disclosure of
information. It requires issuers or public companies to announce material information that could affect
the price of their securities, thereby reducing the potential for insider misuse of non-public
information (OJK, 2015). This regulation also mandates the reporting of share ownership or any
changes in ownership by major shareholders, aiming to improve transparency and provide the public
with access to information about significant shareholder transactions.

These regulations specify who can be considered an insider, namely those with access to non-
public material information, such as directors, commissioners, or other individuals with access to
significant company information. However, there is ambiguity in the definition of an insider,
particularly when material information is not always clear or easily understood by the public.
Furthermore, the definition of material information is often ambiguous. While the Capital Market Law
does describe what constitutes material information, the regulation is incomplete, meaning that other
types of insider trading cases can only be categorized under Article 1, paragraph 7 of the Capital
Market Law (Husna, 2018). The regulation of insider trading in the Capital Market Law adopts the
fiduciary duty concept, which requires individuals in a company to prioritize the company's interests
over personal interests and prohibits securities transactions based on material non-public information.
A similar concept is regulated in Law No. 40 of 2007 on Limited Liability Companies (UUPT), which
mandates directors and commissioners to act in the best interests of the company. In the Capital
Market Law, the regulation focuses on securities transactions involving insiders within the company
or parties who receive information from them, whether lawfully or unlawfully (Mustika & Sawitri,
2022).

When reviewing the element of legal certainty discussed earlier, it refers to two main aspects:
first, whether the regulations provide clarity on what constitutes insider trading, and second, whether
the implementation and enforcement of the law can provide fair protection and ensure clear legal
consequences for violators. In light of past cases, the high incidence of insider trading in Indonesia is
influenced by several factors. First, there is a lack of awareness and understanding among market

participants regarding the ethics and regulations of securities trading, leading to a failure to fully grasp
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the legal consequences and negative impacts of such practices. Second, weaknesses in the supervision
and enforcement systems, where limited resources and technology hinder the detection and
prosecution of violations, despite the OJK's authority to supervise. Third, the culture of corruption and
nepotism that still influences business practices, facilitating the misuse of non-public material
information (Fadlia & Yunanto, 2015).

Additionally, technical and legal challenges arise with globalization and the advancement of
information technology, which enable securities trading to be conducted online and across borders,
making it difficult for authorities to track and prove insider trading cases. Complex digital evidence
and international financial transactions further complicate law enforcement, while the existing legal
framework has not fully adapted to these changes. The limited supervision and law enforcement by
the OJK pose a challenge in tackling insider trading. While the OJK is responsible for ensuring fair
and transparent transactions, the lack of resources and advanced technology hinders the real-time
detection of suspicious activities (Kennedy et al., 2025).

Ultimately, while the Capital Market Law in Indonesia has established a prohibition against
insider trading by adopting the fiduciary duty principle, there are significant legal gaps and challenges
in its implementation. Difficulties in proving involvement with internal company parties and the
limited explanation regarding parties receiving information from external sources (secondary tippees)
indicate that law enforcement in insider trading cases still requires improvement. The lack of clear
definitions and ineffective law enforcement may threaten legal certainty in the capital market, thus
increasing the potential for the misuse of information that harms the market and investors. Therefore,
to ensure legal certainty and create a more transparent and fair capital market, further efforts are
needed to strengthen legal provisions and the existing supervisory system, including revising Law No.
8 of 1995 on the Capital Market as the primary reference in addressing legal issues in the capital

market and enhancing supervision and law enforcement by the Financial Services Authority.

3.2. The Comparison of Insider Trading Law Enforcement Between Indonesia and the United
States

Since the implementation of electronic trading by the Indonesia Stock Exchange (IDX) in
1995, the market has experienced significant improvements in terms of transparency and trading
efficiency. However, despite these advancements, issues such as insider trading and unusual
transactions involving insiders remain a concern for market regulators. The Financial Services
Authority (OJK), formerly known as the Capital Market and Financial Institution Supervisory Agency
(Bapepam-LK), has conducted investigations into suspicious transactions involving issuers and
securities companies in 2002, 2005, 2007, and 2010. However, due to the difficulty of proving insider
trading, a crime under the Capital Market Law, no cases have progressed to further legal action. As a

result, violations were typically penalized with administrative sanctions, such as fines imposed on the
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directors and employees of the involved companies. The primary challenge in proving insider trading
lies in demonstrating that individuals within an issuer’s circle shared non-public information with
securities companies and investors, leading to transactions aimed at gaining an unfair advantage.
Despite improvements in regulatory oversight, the difficulty in proving such violations continues to
limit the effectiveness of enforcement actions in Indonesia’s capital markets. (Suryati & Disurya,
2017).

In Indonesia, the main legal framework governing insider trading is the Capital Market Law
No. 8 of 1995. Article 97 explicitly prohibits individuals with insider information from buying or
selling securities of a public company based on such information before it is made publicly available.
Violators can face imprisonment and fines as stipulated in Article 103. Additionally, the Financial
Services Authority has established regulations and operational standards that must be adhered to by
all market participants. In contrast, in the United States, the Securities Exchange Act of 1934 serves as
the primary regulation governing capital markets, including insider trading. This law explicitly
prohibits the use of non-public information for personal gain in securities trading. The Securities and
Exchange Commission (SEC) is tasked with enforcing these regulations and imposing severe
penalties on violators (Sembiring & Sinaulan, 2024).

In Indonesia, the enforcement of insider trading law includes three key aspects:
administrative, civil, and criminal enforcement. The Capital Market Law provides the legal basis for
addressing violations in the capital markets through administrative sanctions (Article 102 of the
Capital Market Law), criminal sanctions (Articles 103-110), and civil compensation claims (Article
111). The Financial Services Authority, as an independent institution free from external interference,
has the function, duties, and authority to regulate, supervise, inspect, and investigate (Law No. 21 of
2011 concerning the Financial Services Authority). The Financial Services Authority has the authority
to investigate parties suspected of violating the Capital Market Law and related regulations, gathering
necessary data and evidence of violations. With this authority, the Financial Services Authority can
conduct investigations directly without having to go through an initial examination process, which
allows for quicker handling of insider trading cases (Siregar & Adam, 2023).

The Capital Market Law outlines three primary principles for market regulation: first, an
orderly market, which means trading is conducted in accordance with applicable rules; second, a fair
market, meaning trading is based on relevant and significant information, considering not only the
content of the information but also its timing and the opportunity for all parties to access the issuer's
information; and third, an efficient market, which is liquid, easy to trade, and has relatively low
transaction costs. To achieve these three principles, the Capital Market Law regulates and restricts the
parties involved in capital market activities. In the United States, the SEC serves as an independent

government agency responsible for overseeing the financial markets. The vision and mission of the
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SEC are to maintain the integrity of the financial markets, protect investors, and ensure the markets
operate efficiently and transparently (Pamela, 2023).

In the United States, six key laws regulate capital market activities: the Securities Act of
1933, the Securities Exchange Act of 1934, the Trust Indenture Act of 1934, the Investment Company
Act of 1940, the Investment Advisers Act of 1940, and the Sarbanes-Oxley Act of 2002. Insider
trading, in particular, is regulated by the Securities Exchange Act of 1934, which explicitly prohibits
and punishes those involved in offering and selling stocks in insider trading activities. Although the
Securities Exchange Act does not explicitly define insider trading, the prohibition is regulated under
Section 10(b) and Rule 10b-5. Rule 10b-5 prohibits the use of "manipulative or deceptive devices" in
securities transactions, which includes insider trading activities (Siregar & Adam, 2023).

According to Bismar Nasution, the characteristics of U.S. law differ from Indonesian law. In
the United States, the law does not always require the explicit existence of material facts. Instead, if
there is a substantial and rational possibility for shareholders to believe that the information is
significant in decision-making, the act may be classified as insider trading. On the other hand, under
Indonesian capital market law, the emphasis is on the existence of material facts or important
information disclosed by an insider to another party, where the information has not yet been made
available to the public. In this case, the action would be considered insider trading (Wisudawan et al.,
2022).

In the United States, the main regulation prohibiting the trading of material non-public
information is SEC Rule 10b-5. Under this regulation, various types of material information must be
disclosed to the public, including increases or decreases in dividends, which are the distribution of a
company's earnings to shareholders decided by the board of directors. Additionally, stock splits, stock
dividends, and financial forecasts such as earnings estimates are considered material information.
Changes in previously disclosed financial information, mergers, acquisitions, or takeovers, as well as
proposals for issuing new securities, are also considered material. Other information includes
significant changes in company operations, significant orders of guaranteed deposits, large contracts,
new significant products, oil and gas discoveries, financial liquidity issues, changes in management,
major legal proceedings, and the purchase or sale of substantial assets, all of which can influence
investment decisions and security prices in the market (Securities and Exchange Commission, 1934).

In Indonesia, material information is regulated in Article 1, paragraph 7 of the Capital Market
Law, which states that material information or facts refer to relevant information regarding events,
occurrences, or facts that could affect the price of securities on the Stock Exchange and/or the
decisions of investors, potential investors, shareholders, or other parties with an interest in such
information. Although the Capital Market Law outlines the types of information categorized as
material, this regulation is still considered incomplete, so information related to insider trading cases

can only be categorized in a limited manner under Article 1, paragraph 7 of the Capital Market Law.
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Based on regulations in the United States, Indonesia should also regulate information such as
proposals for the issuance of new securities, extraordinary loans, legal proceedings, and the purchase
or sale of substantial assets. In this way, Indonesian capital market regulations can be more
comprehensive and clearer in regulating insider trading cases.

The Capital Market Law adopts two primary theories: the Disclose or Abstain theory and
Fiduciary Duty. The Capital Market Law only prohibits insiders and those who unlawfully obtain
insider information from trading securities. A person who acquires information lawfully, such as
someone overhearing a conversation from an insider in a company and using that information for
trading, cannot be prosecuted under insider trading provisions. The application of the
misappropriation theory in insider trading regulation needs to be examined in the context of protecting
investors from insider trading practices. Without the application of this theory, there would be issues
in determining who qualifies as an insider, posing obstacles in identifying the perpetrators of insider
trading. The review of the criteria used to determine whether information qualifies as non-public
material is also essential to avoid becoming a barrier to determining insider trading cases or resolving
issues such as misleading information and market manipulation.

The Misappropriation Theory does not require a violation of fiduciary duty to the company,
but considers the unfairness of individuals who take advantage of non-public information obtained
from external sources (tipper), while others are unaware that the information has not been disclosed to
the public. When comparing regulatory frameworks and supervisory bodies in Indonesia and the
United States through the Capital Market Law No. 8 of 1995 and the Securities Exchange Act of
1934, along with the Financial Services Authority and the Securities and Exchange Commission,
significant differences emerge that highlight the relatively weaker regulatory and supervisory systems
in Indonesia compared to the U.S. regulatory framework. These differences include the substance of
material information in the Capital Market Law, which is considered insufficient, meaning that insider
trading cases can only be categorized in a limited manner. Additionally, Indonesia’s reliance on just
two theories, the Disclose or Abstain Theory and Fiduciary Duty, contrasts with the United States,
which also uses the Misappropriation Theory, taking into account the potential unfairness of
individuals benefiting from external information not yet made public (Sriwidodo, 2013).

Although the Capital Market Law in Indonesia has established regulations on insider trading
by adopting the fiduciary duty theory, there are still several legal gaps and significant challenges in its
enforcement. The difficulty in proving the involvement of individuals with insiders and the limitations
in addressing secondary tippees (those who obtain information from external sources) reveal that the
enforcement of insider trading law still requires improvements. Without a clear definition and updated

regulations, the handling of insider trading cases remains a significant challenge in Indonesia.
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IV. CONCLUSION

A capital market is considered healthy if it meets the criteria of efficiency, fairness, liquidity,
and transparency. However, in Indonesia, these aspects have not yet been fully realized, as evidenced
by the widespread practice of insider trading. As a country with a Continental European (Civil Law)
legal system, the role of judges in Indonesia is limited by rules established for specific socio-political
reasons. Therefore, legal certainty in Indonesia should be realized through clear and definite
regulations. When reviewing existing regulations, such as the Capital Market Law and Financial
Services Authority Regulations, there are still several aspects that hinder the realization of legal
certainty, including the lack of regulation regarding material information, and Indonesia's reliance on
only two theories: the Disclose or Abstain Theory and Fiduciary Duty. In contrast, the Securities
Exchange Act of 1934 provides more detailed regulations regarding what is considered material
information. Moreover, in addition to the two theories used in Indonesia, the SEA 1934 also employs
the Misappropriation Theory to address insider trading. Therefore, to ensure the enforcement of legal
certainty in dealing with insider trading in Indonesia, steps are needed to strengthen legal provisions
and the supervisory system. One of these steps is to revise Law No. 8 of 1995 on the Capital Market
as the primary basis for addressing legal issues in the capital market, as well as improving supervision
and law enforcement by the Financial Services Authority. Compared to regulations in the United
States, Indonesia also needs to adopt the Misappropriation Theory to effectively address insider

trading cases.
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