Kanun Jurnal llmu Hukum Mediation As An Alternative Dispute Resolution:
Vol. 24, No. 2, (August, 2022), pp. 196-214. Customary Law Perspective
Taufik Siregar, Anwar Sadat Harap, Ikhsan Lubis

MEDIATION AS AN ALTERNATIVE DISPUTE RESOLUTION:
CUSTOMARY LAW PERSPECTIVE

Taufik Siregar, Anwar Sadat Harap, Ikhsan Lubis
University of Medan Area
Setia Budi Street No.79 B, Tj. Rejo, Medan, North Sumatera, 20112
E-mail: taufik@staff.uma.ac.id; Phone Number: +62 82261075293

Received: 19/06/2022; Reviewed: 13/07/2022; Accepted: 31/07/2022.

DOI: https://doi.org/10.24815/kanun.v24i2.26532

ABSTRACT

The goal of this research is to describe mediation as an alternative technique of
conflict settlement under customary law in both criminal and civil matters. Dispute
resolution processes based on customary law play an important role in decreasing
litigation. Mediation is a cornerstone of traditional law-based dispute settlement.
This study uses descriptive and qualitative research to better understand the
phenomenon of mediation as an alternative form of conflict settlement under
customary law. The data was gathered through a literature review and document
analysis. The technique of data analysis employed in this study was a qualitative
descriptive technique based on Miles and Huberman's interactive model. The
findings show that mediation is the basis for conventional law-based dispute
resolution. In resolving land disputes, indigenous peoples rarely bring them to
district courts or religious courts; instead, deciding disputes is carried out by
traditional leaders such as peace judges, who act as mediators. In fact, in several
countries, such as Nigeria, traditional leaders also act to decide divorce issues. In
ancient cultures, mediators sought to ensure that, as a consequence of the
agreement, "peace and harmony prevailed in society." Therefore, individuals who
stick to conventions sometimes use mediation in customary law as an alternative
to dispute resolution. This shows that mediation in customary law can be used as
an alternative solution to resolving disputes.
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INTRODUCTION

One of the most popular forms of Alternative Dispute Resolution (ADR) is mediation
(Tindall et al., 2008). The most common style of mediation is facilitative mediation, in which
the mediator assists the parties in resolving a dispute by facilitating communication between
them and by fostering a friendly and productive environment in which these discussions may

occur. Because the legal system is often inflexible, mediation can make parties create ideas that
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may not be practical in court (Chua, 2019). The mediator constantly solicits feedback from the
parties involved throughout the process. However, mediators lack the power to impose their
own personal judgments or ideas, as well as the power to offer advice (Sukarmi, 2014). One of
the most challenging aspects of establishing mediation between conflicting parties is
persuading both to actively engage in the procedure, ensuring that they both understand the
purpose of mediation and that it is far less expensive than litigation.

There are several instances when mediation is used, such as workplace disagreements,
legal problems, and divorce or separation (Handayani & Syafliwar, 2017). In divorce and
separation cases, mediation is typically required before the parties may even ask the court to
hear their case. The mediator will examine the mediation concerns, the parties' ideas and
feelings, and the case's suitability for mediation during this meeting. Once an agreement has
been achieved, the mediator will draft a document that contains all of the agreements in family,
civil, and employment mediation. This is known as a Statement of Results in employment and
civil proceedings, and a Memorandum of Understanding or Parenting Plan in family matters.
In some circumstances, a court order could contain these documents.

In contrast to Western "individualism", traditional dispute resolution procedures
frequently take a "communal” approach to solving conflicts (Faris, 1995; McQuoid-Mason,
2021). Reconciliating and reintegrating disputants into their communities is highly valued in
traditional cultures. The goal of the traditional dispute-resolution procedure is to restore
harmony not just between people but also between a person and his or her society. Mechanisms
for resolving disputes also give disputing parties the freedom to completely express themselves
without restriction or formality, while assuring them of a just and wise outcome that will
preserve connections between people (Utama & Irsan, 2018).

The emphasis is on working together for the common benefit rather than competing,
which can cause major instability in any society, according to the definition of "communal
value" given above. When disagreements arise between members of the community, the entire
community participates in efforts to settle the matter through customary courts since "problems
between individuals will unavoidably affect the entire community”. This informal method
stands in stark contrast to Western dispute resolution courts, especially in formal justice

systems, where processes in both criminal and civil matters are guided by meticulously
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enforced technical criteria rather than procedures meant to foster "social healing” (Allen &
Macdonald, 2014; Aiyedun, 2014).

Mechanisms for resolving disputes under customary law can be very helpful in lowering
the amount of litigation in both criminal and civil matters. Negotiation, mediation, conciliation,
adjudication, and reconciliation are some of these procedures (Disini et al., 2002; Sopamena,
2022). The first three are emblematic of Western ADR theories intended to reduce litigation.
This issue is not present in the informal and flexible processes of conventional courts and
arbitration systems, which place a strong emphasis on reconciliation and reintegration. Instead
of doing a thorough analysis of how they operate, this is meant to highlight the parallels
between various conflict resolution systems and conventional dispute settlement techniques.

First, the concept of "customary law" that is being discussed refers to the rules,
regulations, and traditions that apply to local communities and indigenous peoples. In a global
context, "customary law" is not the same concept as this (Zamroni & Kafrawi, 2021). Aspects
of international law that are founded on conventions or practices between states are referred to
as "customary international law," which has a more specific and technical definition in the
context of norms controlling relations between various nations. The United Nations Charter's
present Permanent Court of International Justice Statute directs the court to adopt, among other
things, international practice as evidence of generally accepted practice for resolving disputes
in accordance with international law. Although some academics have claimed that traditions
of indigenous and local people and customary international law should be related or overlap,
these two fields of law and practice should typically not be confused.

The lifestyles and practices of indigenous peoples and small communities are infused
with customary law by definition (WIPO, 2013). Adat's legal standing and what constitutes
"customary law" will be determined in large part by how indigenous peoples and local
communities themselves view these issues and conduct themselves in these capacities.
Suhariyono defines "customs™ as "laws of behavior, necessary for those within its area, which
were set by the previous user (Suhariyono, 2009). It is a valid habit to be ancient, certain, and
reasonable, mandatory, and not contrary to statutes, although they may deviate from common
law. Even if they may depart from common law, it is acceptable for a habit to be long-standing,

definite, and reasonable as long as it is necessary and not against the law. Common customs
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are national practices, such as the basic business practices of merchants. Specific qualities are
used in specific cultures. Local customs are traditions unique to a region of the nation.

In both traditional and Western civilizations, mediation is a covert procedure where a
neutral third person helps the disputing parties come to a mutually acceptable resolution. In
Western culture, the mediator ensures that the parties come to their own resolution in a highly
impartial manner, if it is rejected by the mediator (Bogdanoski, 2009). The mediator in
traditional communities functions more as a conciliator. This is due to the fact that in traditional
cultures, the mediators work to guarantee that "peace and harmony prevail in society” as a
result of the agreement. This is summed up in the proverb "no winner, no loser,” which states
that if one party in a fight shares responsibility for their actions, then the other party must also
bear some of the blame.

As in the Western system, the mediator is a family or community elder willingly selected
by the parties, serves in a similarly unbiased capacity. Mediators hear both sides out while
urging them to recognize and respect one another's interests. While facilitating the process so
that the parties can arrive at a decision that is acceptable to both, the mediators do not force a
solution on the parties. The majority of the time, the procedure is successful, efficient, and fair,
and the outcomes are frequently enduring and agreeable to all parties. The mediator's job is
considerably more active, similar to that of a conciliator, to influence the parties toward
amicable resolution of their differences and amicable resolution of their differences with
society (Zamroni, 2021). Emphasizing pertinent norms and regulations, offering evaluations,
making ideas on behalf of the parties, picturing the situation if an agreement is not achieved,
or restating the agreement that has been made are all parts of it.

In contrast to the conventional process reconciliation method, formal judicial systems
rooted in the West frequently use a "win or lose" rights-based approach. Galanter (1974) notes
that In contrast to the traditional system's interests-based approach, Western systems usually
rely on a formal rights-based method to resolve legal disputes. Contrary to the traditional
system, which is easily accessible, informal, flexible, quick, and affordable, western-style
courts are frequently only available to those who can afford them and are formal, rule-bound,

sluggish, and expensive. Formal courts are often found in metropolitan regions and are out of
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the reach of many rural individuals, in contrast to customary systems that work at the local
level.

Instead of the conventional flexible and adaptive systems approach, Western-style
judicial processes need rigorous adherence to procedural norms governing defense and
evidence. In addition, unlike the conventional approach where local languages or community
vernaculars are employed, the procedure is conducted in the nation's official language with the
assistance of interpreters, when needed. In addition, unlike the conventional system, which
aims to restore and reconcile social peace between the parties, the formal criminal justice
system sometimes places a greater emphasis on punishment and retribution.

Several previous studies have shown that mediation is considered as one of the most
popular alternatives to conflict resolution in customary law. Hasana et al. (2016) conducted
research on the role of mediation in resolving disputes over inherited community land in
Madura. The results of his research show that inheritance disputes are rarely brought to the
District Court and Religious Courts because traditional leaders act as mediators, playing an
important role in resolving inheritance disputes among the Madurese community, including
inheritance land disputes. This shows that the role of mediation in customary law is very
influential in resolving community disputes. Research by Aiyedun and Ordor (2017) shows
that in customary law in Nigeria, mediation plays an important role in resolving all types of
disputes, including divorce. In his study, it was stated that indigenous peoples tend to choose
the path of mediation by presenting a third party as an intermediary to resolve the problems
faced by both parties. The main goal of this system is the peaceful resolution of disputes and
the restoration of harmonious relations within a community. For decisions to be valid,
therefore, the principles applied must be acceptable to society and conform to its norms.
Ambarsari (2022) in his research shows that mediation is used as a settlement of land disputes
in customary law communities. The customary peace judge gives a decision on a dispute after

reading, weighing, remembering and paying attention.

RESEARCH METHOD
A qualitative research design was used to describe mediation in customary law as an alternative

method of dispute resolution. A descriptive method is a method in research on a group of
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people, objects, systems of thought, or events in the present which aims to obtain information
about these events. The qualitative approach is an approach whose results are not arrived at
using mathematical or statistical methods. The purpose of qualitative research methodologies
is to investigate and comprehend what it means for certain people or groups of people to
experience social or human problems (Creswell, 2013). The final report of a qualitative study
has a structure or framework.

According to Moleong in Royadi et al., Understanding the behaviors, perceptions, motivations,
and actions of study participants is the goal of qualitative research. holistically, via verbal and
linguistic expression in a special natural context, and by utilizing many natural techniques
(Moleong in Royadi et al., 2019). The strength of qualitative research is its capacity to record
the specifics, routines, and experiences of individuals as they occur. In qualitative research,
words and actions are the primary data sources; the other data sources include documents and
other sources (Moleong in Guzman & Oktarina, 2018). Research data was collected by
conducting observational studies of various instances of dispute resolution through mediation
under customary law and by reading up on the subject of mediation as a form of conflict
resolution in different nations.

An interactive model was employed as the basis for the qualitative descriptive approach used
in this study's data processing (Miles & Huberman, 1994). Data reduction, data presentation,
and generating conclusions are the three (3) concurrent streams of activity that make up the
data analysis method in qualitative research. Data reduction is a type of data analysis used to
select, sort, discard, and organize data so that a verified conclusion is obtained (Sugiyono,
2017). Data reduction can be defined by summarizing and selecting important things or the
main points of the object under study. The reduced data is then presented in the form of

descriptive text.

RESEARCH OUTCOME AND DISCUSSION
1) Traditional dispute resolution procedures in a Western judicial system

There are several parallels between formal and traditional Western legal processes,
notwithstanding the distinctions mentioned above. In the formal court system, for instance,

there is a growing movement to limit litigation by promoting the use of alternative conflict
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processes like mediation, conciliation, and arbitration, as has long been the case in traditional
processes (Lestari, 2013; Huchhanavar, 2015). In the formal criminal justice system, there is a
trend to employ restorative justice more frequently and to redirect juvenile offenders away
from the criminal court system so they might use restorative justice methods to make apologies
to their victims and reintegrate into society. Once more, this is in line with the customary law
norms of community harmony and reconciliation.

The concept of amicus curiae is recognized by the formal legal system in civil disputes,
which recognizes the validity of opinions expressed by those who make an appearance as
"friends of the court” but are not parties to the dispute. The amicus curiae strategy, albeit
considerably more constrained, is comparable to conventional adjudication procedures in that
the jury considers comments, questions, and other interventions from those who are not parties
to the dispute but who have a vital interest in the outcome of the case (Chayes, 1976).

In conclusion, there are a number of traditional procedures that are similar to the Western
alternative conflict resolution techniques that have just recently undergone significant
development. To settle conflicts and lessen the burden of excessive litigation in the formal
judicial system, this involves increasing the use of mediation, conciliation, and arbitration. The
rising use of restorative justice, particularly in criminal situations, is another mechanism shared

by formal and traditional judicial systems.

2) Challenges in incorporating conventional conflict resolution methods into Western-
based legal systems

A declaration from the UN Commission for the Legal Empowerment of the Poor
emphasizing the need and relevance of traditional dispute resolution procedures was previously
noted. The Commission also emphasized the need for reformers to seek out possibilities for
strategic interventions to enhance the performance of the informal or customary justice system
and support the effective integration of the formal and informal systems (UNGA, 2009). By
"seeking to guarantee that good faith is the focus of attention in their choices," a limited number
of regional constitutions in Indonesia have traditional values recognized and included in the

official conflict settlement process.
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The problem comes when the legal community, judges, and lawmakers do not always
acknowledge the relevance of such cultural processes in lowering litigation, despite the
Constitutional Court's or Supreme Court's requirement for such acknowledgement. When legal
aid laws included references to the role that traditional dispute resolution mechanisms can play
in transferring serious offenses from traditional courts to traditional courts or in transferring
minor offenses from traditional courts to traditional courts, the provision was removed by the
legislature, ostensibly at the judiciary's request.

Rural residents charged with small offenses can have their cases rapidly handled by using
conventional procedures and restorative justice. Due to the lack of trust in traditional dispute
settlement processes, justice can be delayed and the courts might fill up with pointless criminal
proceedings. For instance, via mediation, small offences are kept out of the criminal court
system in Mongolia. The Mongolian Criminal Procedure Code states (1) that "If the victim of
a small offense governed by the Mongolian Penal Code reconciles with the defendant or
defendant, the case will be ended as specified in the Mongolian Criminal Procedure Code,
2002, article 25." The Mongolian Criminal Procedure Code states (Choudree, 2000).

The main problem seems to be that there is still some skepticism on the part of the
judiciary, professions, and law when attempts are made to incorporate traditional dispute
resolution mechanisms into the formal justice system, even though the legal system and
ordinary citizens in post-colonial societies recognize the importance of them if they are
consistent with fundamental human rights. Traditional conflict resolution techniques may be
very helpful in lowering the amount of litigation in the official sector, especially for
Indonesians who reside in rural and urban regions but yet pledge allegiance to traditional
leaders, their extended families, and their communities.

Since the establishment of the Dispute Resolution Center, Aboriginal and Torres Strait
Islander people have demonstrated a strong interest in mediation. In Aboriginal and Torres
Strait Islander communities, mediation works better than the legal and criminal justice systems
in resolving conflicts the way it has in the past. With the use of customary law and practice,
mediation enables communities to: 1) Maintain ownership of disputes; 2) Using elements of
customary law and practice; 3) Find a solution that fits their cultural values (Queensland

Government, 2021). All members of the community frequently suffer when there is conflict
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within Aboriginal and Torres Strait Islander communities. As a result, issues might be
complicated and call for a flexible and innovative solution. Several distant indigenous
settlements to assist locals in resolving various problems. The conclusion is more satisfactory
than a court order in mediation since everyone engaged in the dispute has a voice. Parties
frequently have differing perspectives on the idea of secrecy. The mediators, however, swore
an oath of secrecy and agreed not to talk about mediation in public. Additionally, because
mediation is confidential, it cannot be mentioned in court. Typically, mediation agreements are
not enforceable in court, but you may if you want to.

In its broadest definition, "customary law" refers to a body of unwritten laws. Despite
having far older origins, the German school of historical legal theory, which held that all law
originated from tradition, set the theoretical groundwork in the seventeenth century. There, the
meaning of the law that is independent of the state is acquired. When colonial powers had to
decide how to relate to the legal system already in place in their colonies, this word gained
popularity and gained significant practical significance in the nineteenth century. Most of the
time, the system is unwritten or, at most, only partially documented. Customary law, one of the
core elements of indigenous peoples' cultures and claims to sovereignty, has gained new
political significance in response to their political aspirations for self-determination. Unwritten
laws are referred to by a number of different names, each with distinct benefits and drawbacks.
The political debate over the recognition of customary law will next be briefly discussed.
Following that, historical trends in the field of study on customary law will be considered.
Finally, the discussion will revolve around the claim that colonial powers invented customary

law.

There is frequent conflation of the phrases "customary law," "customary law," "people’s
law," and, for Indonesia, "customary law." Each conveys a distinct meaning and has unique
benefits and drawbacks (Merry, 1988). The issue with words like "adat™ and “traditional” is
that they allude to a history that is supposed to be immutable, despite the fact that all types of
legislation are always evolving. Change can occur suddenly and in certain areas, but it can also
happen gradually in other places and at other periods.

But nothing has changed regarding the legal system. The perception of excessive

continuity can also lead to political and analytical issues. Too often, local laws are represented
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in obsessive and archaic ways that have nothing to do with the social realities of those laws
(von Benda-Beckmann & von Benda-Beckmann, 2011). However, when people do not want
to obey a suggestion or direction, one of the few tenable defenses against government
involvement is that the plans go against their conventional laws. There may be wholly distinct
reasons for rejection, such as mistrust of dishonest public officials or differences in the plan's
economic feasibility. This argument supports the government authorities’ contention that
customary law really inhibits development (Keebet von Benda-Beckmann, 2019).

In the late nineteenth century, the first empirical research on systems of customary law
was conducted. Missionaries, tourists, and government employees have provided a rather
erratic account of the practices they observed during that century (Manullang, 2021). The
structures of family, inheritance, and land tenure attracted the attention of the colonial
authorities. Later, social science researchers were interested in customary law as a way to
examine how contemporary society has evolved. Thus, a long and rich heritage of customary
law studies was born out of the confluence of the practical concerns of the colonial authorities
and scientific pursuits. One of the issues is how to examine the unwritten legal system.

Due to the dearth of documentation, the typical method for analyzing legislative and court
judgments is imprecise. Different methods for resolving this issue have been created over time
with various objectives. The first comprehensive global collection of oral legal systems for
comparative study was compiled by German legal specialists Post and Kohler. Post and Kohler
sent questionnaires with in-depth questions on different facets of the legal system to
missionaries, visitors, and government employees instead of conducting extensive fieldwork
like scholars from the 20th century did to examine the nuances of a particular legal system. In
1861, Bachofen and the English academic Sir Henry Maine, who was a contemporary,
produced Das Mutterrecht and Ancient Law, a comparative study of legal systems, both solidly
grounded in an evolutionary approach (K. von Benda-Beckmann, 2001).

Numerous authors have cautioned that colonial authority has had a profound impact on
what is frequently believed to be true customary law—that is, customary law that has not been
affected by the West. To express the evolving nature of customary law as it is currently used,
the phrases “creation” or "made" of customary law have been suggested. Tobin contends that

it is absurd to refer to customary law as a modified or altered version of customary law because
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state institutions have really created a brand-new category of law. This issue is not something
from the past. Most courts in the former colonies continue to base their decisions on customary
law in many cases involving rural people.

State law includes elements of these tools of customary law. This is an instance of
artificial legal plurality. However, because state court procedures are always created by the
state, the application of customary law only considers substantive laws. As a result,
"traditional substantive law is applied in accordance with state law procedures, which has had
a significant impact on the substantive rules. In actuality, there are two sorts of customary law:
local laws are made and supported by the local community, as well as "customary law" as it is
referred to by official bodies. These two types of law interact extensively with one another and
with state law; they do not exist in a vacuum. One of the Dutch writers on colonial law, Van
Vollenhoven, was aware of what was going on. To separate it from "adat," the Malay word for
the local way of life or "adat" in its broadest sense, the phrase "adat law" is effectively
employed. Currently, "customary law" refers to both state and local applications of customary
law.

The development of the nation's customary law is heavily influenced by customary law.
The field of state-defined customary law was expanded as banks and other government
organizations (especially land registration offices and extension services) accepted judicial
interpretations. These organizations occasionally even create their own renditions that diverge
slightly from the judicial versions. Therefore, the presence of global organizations like the
World Bank and donor organizations not only revives interest in customary law but also adds
complexity to the study of it.

3) Mediation of Land Disputes Under Customary Law

He has a very deep bond with the Indonesian peasants, as per Law No. 5 of 1960. This is
evident from the adoption of the Basic Regulations on Agrarian Principles, which, in legal
terms, indicates that there is a strong desire for national agrarian law, which is a manifestation
of or a development from customary law, to function as a tool to achieve prosperity, happiness,
and justice for the community, particularly for farmers, in order to build a prosperous society.

Land serves as the primary means of production, habitation, and socialization in people's lives,
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particularly in rural regions with small communities. Given that land is one of the foundations
of communal life, this is crucial (Rakib et al., 2017).

Additionally, customary land, which is known as customary land rights under the Basic
Agrarian Regulations, is frequently linked to cosmic-magical-religious values (Maladi, 2013).
This interaction involves not only the individual and the land but also the residents of the
community as a whole. Land is a natural resource that must be used intelligently, managed
effectively, and given up by the government in order to ensure the prosperity and wellbeing of
the populace. The government's implementation of Law Number 25 of 2007 concerning
investment by increasing the function of land, which is not only for agriculture but also for
investment companies both domestically and abroad, is one of the government's efforts to
realize the mandatory regulations in the Basic Agrarian Regulations to create a prosperous
society. Additionally, Article 31 Paragraph (2) of Law Number 23 of 2014 Concerning
Regional Government establishes government policy with the objective of enhancing
community welfare and preserving the distinctiveness of regional customs, traditions, and
culture. This demonstrates unequivocally that the government, in essence, offers legal
protection and places a strong emphasis on enhancing the functionality of community property,
particularly communities governed by customary law, to enjoy better land usage.

According to philosophy, the purpose of land is to help humanity, not to separate or
enrage people (Imron, 2008). The government appears to be particularly concerned about
enhancing the welfare of the community in relation to the function and use of property, as seen
by the different legislation in the area. The government's primary objectives in formulating
land laws in this country are to ensure legal certainty, prosperity, and fairness for all
Indonesians. The use of land, however, which is crucial to human existence, can occasionally
turn into a delicate item that leads to disagreements or confrontations between groups of all
kinds. Indonesia is home to many communal conflicts, particularly those involving local
groups' claims to customary rights, as evidenced by data from the National Agrarian Reform
Commission showing an annual rise in land conflicts throughout the country.

There were only 254 incidents of land conflict in the 2015 brackets, but there were 453
occurrences in 2016. Even in disputes that arise between the community and investment

companies, both foreign and domestic, that have been going on for a long time, even since the
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establishment of the company, cases of land conflicts are on the rise and can be found in almost
all regions of Indonesia, both in urban and rural areas. It has continued to occur up to this point.
The bureaucracy, state corporations, private enterprises, and the people themselves are
involved in land conflicts that arise as a result of a conflict of interest between the parties,
which includes the people.

Many indigenous peoples and local communities place a high value on adhering to
customary norms and rituals as part of their identity (Sembiring, 2018). Numerous facets of
their lives are impacted by these rules and regulations. Customary law can be relevant to a
variety of topics, including the use and access to natural resources, rights and duties regarding
land, inheritance, and property, spiritual life conduct, the preservation of cultural heritage, and
knowledge systems. They can also specify the duties and rights of local communities and
indigenous peoples with regard to critical facets of their way of life, culture, and worldview.
Customary legislation can be used to identify or characterize the community's unique identity.
Furthermore, many native peoples and local groups could consider it indecent or absurd to refer
to their law as "custom," which indicates that it is simply their law and less significant than
other laws.

In order to maintain the vibrancy of intellectual, cultural, and spiritual life as well as the
history of indigenous peoples and local communities, it may be necessary to uphold traditional
rules and procedures. The way that traditional cultural heritage is shared and developed can be
influenced by customary rules and norms, as well as how the TK system is properly kept and
managed by indigenous peoples and local communities. As a result, within indigenous
communities, since they frequently play a crucial part in maintaining the cultural and legal
identities of indigenous peoples and local communities, it is necessary to follow customary
rules and practices. However, local communities and indigenous peoples have also asked for
various ways to respect and recognize their own customary laws and rituals outside of their
own territory. This is a complex issue that might arise in the context of national constitutional
law, such as in disputes over rights to land and natural resources.

Numerous facets of communal life, including dispute resolution, land tenure and other
rights, inheritance, family law, and political and social interactions in general, can be governed

by customary law (Fajrini, 2021). Customary law is frequently referred to as a component of
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the holistic worldview of indigenous peoples, implying that only within the communities
themselves can it be properly understood and applied in its whole. It is difficult to see how a
community's whole corpus of customary law and practice could be made to completely apply
to those who are not a part of that community or the normal scope of its customary jurisdiction.
This might relate to issues with the constitution or, for people living outside the nation, civil
international law. Additionally, it's possible that there are restrictions on how people from
outside the community can acknowledge and react to the complex social, political, cultural,
and spiritual environments that shape and define customary law and practice.

Some of these legal topics—Ilike those regarding family connections or the usage of
ancestral land—might be pertinent to third parties who live and work outside the community,
but most likely not. However, there may also be extremely explicit and obvious responsibilities
about how the knowledge or cultural manifestations of a community should be treated within
the more general framework of customary law. This might be seen as a particular duty on the
part of third parties. It is entirely possible for outsiders to be bound by stringent confidentiality
obligations, which can be enforced under external laws that, in some ways, "take into account”
the customary law obligation to keep this information a secret, despite the fact that they have a
much deeper meaning to indigenous communities. One specific example is secret sacred
materials. Another illustration is the inclusion of indigenous peoples' customary rights and

responsibilities in national copyright laws.

CONCLUSION

Traditional conflict resolution procedures often employ a "community” approach to
resolution rather than the Western "individualistic" approach. Reconciliation and reintegration
of disputing communities is highly valued in traditional civilizations. The goal of conventional
dispute resolution procedures is to restore harmony not only between people but also between
a person and his society. The opportunity to fully express oneself without restrictions or
formalities is another benefit of conflict resolution procedures, which also provide parties to a
dispute with the assurance of fair and reasonable decisions that will promote the cohesion of
society. The conflict resolution process under customary law can be a useful tool for reducing

litigation in both criminal and civil cases. Among these techniques are negotiation, mediation,
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conciliation, adjudication, and reconciliation. Mediation is the basis for conventional law-
based dispute resolution. In resolving land disputes, indigenous peoples rarely bring them to
district courts or religious courts, deciding disputes is carried out by traditional leaders such as
peace judges who act as mediators. In fact, in several countries such as Nigeria, traditional
leaders also act to decide divorce issues. In ancient cultures, mediators sought to ensure that,
as a consequence of the agreement, "peace and harmony prevailed in society." Therefore,
individuals who stick to conventions sometimes use mediation in customary law as an
alternative to dispute resolution. This shows that mediation in customary law can be used as an

alternative solution in resolving disputes.
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