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ABSTRACT

The merger of three Islamic banks into BSI has ignited discussions on monopolistic
practices and unfair business competition. Some argue that BSI's merger breaches
business competition law, specifically Law No. 5 of 1999, due to its control of over 50%
of the market share of Islamic commercial banks. However, this argument lacks clarity
on the determination of the relevant market, a crucial factor for assessing market
dominance and potential monopolistic behavior. This article delves into the BSI merger
process, analyzing market share within the defined market as outlined in Law No. 5 of
1999 and its associated regulations. Furthermore, it explores customer protection
measures during the merger. The findings indicate that BSI's actions within the relevant
market do not exhibit signs of monopolistic practices or unlawful business combinations
prohibited by Law No. 5 of 1999. BSI has adhered to all regulatory requirements, ensuring
customer protection throughout the merger process.

Keywords: Mergers; Monopolistic Practices and Unfair Business Competition; Bank
Syariah Indonesia; Customer rights.

INTRODUCTION

Bank Syariah Indonesia, commonly referred to as BSI, emerged as a prominent Islamic
banking entity following the merger of three state-owned Islamic banks: Bank Syariah
Mandiri, Bank Rakyat Indonesia Syariah, and Bank Negara Indonesia Syariah. This
strategic consolidation was prompted by the relatively limited presence of Islamic

1 This research is a form of development and further research of Author’s previous research (thesis) in Bahasa
Indonesia that was conducted to obtain a master's degree in law with the title “Merger Of Indonesian Islamic Banks In
The Perspective Of Business Competition Law “.
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commercial banks within the domestic banking sector. The merger was envisioned as a
means to enhance and fortify the standing of Islamic banking, enabling it to effectively
compete with conventional banking counterparts both domestically and on a global scale.

In 2018, the Ministry of National Development Planning/National Development
Planning Agency unveiled the Indonesian Sharia Economic Masterplan for the 2019-2024
timeframe. One of the highlighted strategies aimed at bolstering Islamic banking funds
involves the implementation of acquisitions and mergers within the Islamic banking
sector. Notably, a key initiative outlined for 2019-2020 to fortify Islamic banking entails
the establishment of a state-owned Islamic bank. This may involve merging state-owned
Islamic commercial banks or transitioning state-owned conventional banks into Islamic
banks.? After careful deliberation, the decision was made in 2020 to merge state-owned
Islamic commercial banks. This strategic move aimed to establish an entity capable of
accelerating the growth of Islamic banking industry.

Prior to the BSI merger process, the market share of Islamic commercial banks in
2020 was only 5.99% in the Indonesian domestic banking market compared to
conventional commercial banks which dominated the rest of the Indonesian domestic
banking market.® whereas the potential for the development of Islamic commercial banks
in Indonesia is very large. This can be seen from the ratio of Indonesia's Muslim
population which reaches 87% of the total population of 258 million people in Indonesia.*
After the BSI merger, the market share of Islamic commercial banks in Indonesia seems
to have increased. This can be seen from the increase in the value of the market share of
Islamic commercial banks against conventional commercial banks in 2021 to 6.52%, an
increase of more than a quarter of a percent from the previous year.

From this data, the BSI merger certainly contributed to the increase in the market
share of Islamic banking in the domestic banking markets in Indonesia. The total asset

value of the three merged banks reached Rp 214.649 trillion.® This total when compared

2 Kementrian Perencanaan Pembangunan Nasional/ Badan Perencanaan Pembangunan Nasional, “Masterplan
Ekonomi Syariah Indonesia 2019-2024 Hasil Kajian Analisis Ekonomi Syariah Di Indonesia ,” 2018,
https://kneks.go.id/storage/upload/1573459280-Masterplan%20Eksyar_Preview.pdf.

3 Otoritas Jasa Keuangan, “Snapshot Perbankan Syariah Indonesia 2020: Posisi Maret 2020,” 2020,
https://www.ojk.go.id/id/kanal/syariah/berita-dan-kegiatan/publikasi/Documents/Pages/Snapshot-Perbankan-Syariah-
Indonesia-Maret-2020/Snapshot%20Perbankan%?20Syariah%20Indonesia%20Maret%202020.pdf.

4 US Commission on International Religious Freedom, “2017 Annual Report,” 2017,
https://www.uscirf.gov/sites/default/files/2017.USCIRFAnnualReport.pdf.

5 Direksi Bank Peserta Penggabungan, “Ringkasan Rancangan Penggabungan Antara PT Bank BRI Syariah Tbk,
PT Bank Syariah Mandiri, Dan PT Bank BNI Syariah,” 2020, https://ir.bankbsi.co.id/newsroom/BRI_Mandiri BNI -
_Rancangan_Penggabungan_-_Okt_2020_(Bisnis_Indonesia).pdf.
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to the total assets of Islamic commercial banks in Indonesia shows the results of asset
ownership by BSI around 56% of the total assets of Islamic commercial banks in
Indonesia.’

The dominance of BSI's asset ownership with a total value of more than 50% of the
total assets of all Islamic banking in Indonesia has sparked different opinions from legal
scholars. Some argue that the BSI Merger is an act of monopoly as stipulated in Article
51 of Law No. 5 Year 1999. On the other hand, some argue that the BSI merger is not an
act of monopoly because there is no abuse of dominant position in it.

Some opinions that state that the BSI merger is an act of monopoly practice include
Chandra Manungsa Alit and Yeti Sumiyati. They stated that the merger activity into BSI
was classified as a monopolistic practice that should be followed up and monitored by
KPPU. This conclusion is based on the interpretation of Article 51 of Law No. 5 Year
1999 which is associated with the domination of more than 50% market share by BSI
with a market sample limited to Islamic commercial banks in Indonesia.’

In alignment with the viewpoints of Chandra Manungsa Alit and Yeti Sumiyati, the
article authored by Nabilah Anika, Nabila Indah Chairunnisa, and Aditya Wahyu Saputro
echoes a similar stance. The consolidation undertaken by PT Bank BRI Syariah, PT Bank
Syariah Mandiri, and PT Bank BNI Syariah, resulting in a market share exceeding 50%,
represents a monopolistic business practice that contradicts Sharia principles. This
contravention is in violation of Islamic banking tenets outlined in Law Number 21 of
2008 on Islamic Banking, which explicitly prohibits Islamic financial institutions from
engaging in activities that run counter to Sharia principles.®

Meanwhile, the opinion that the BSI merger was not an act of monopolistic practice
was expressed by Shahyb Handyanto, Monita Sri Astuti, and Kevin Surya Ajiputra. They
provide an opinion that the BSI merger is not contrary to competition law because it does
not fulfill the market share of 50% as said to be a monopolistic practice under Article 17
of Law No. 5 Year 1999 and did not result in trends in market structure, behavior, and

62020 SPS Data of the Otoritas Jasa Keuangan Where in October 2020 the total assets of all Islamic commercial
banks in Indonesia were IDR 381,846 trillion.

" Chandra Manungsa Alit and Yeti Sumiyati, “Relevansi Pengecualian Praktik Monopoli Terhadap Perusahaan
BUMN Dalam Merger Tiga Bank Syariah BUMN,” Dialogia luridica: Jurnal Hukum Bisnis Dan Investasi 13, no. 1
(November 11, 2021): 33-46, https://doi.org/10.28932/di.v13i1.3618.

8 Anika, Nabila Indah Chairunnisa, and Aditya Wahyu Saputro, “Potensi Praktik Monopoli Dalam Merger Bank
Syariah Indonesia: Tinjauan Hukum Ekonomi Islam Dan Hukum Larangan Monopoli,” Jurnal Hukum Lex Generalis
2, no. 2 (2021): 174-94, https://doi.org/https://doi.org/10.56370/jhlg.v2i2.22.



Kanun: Jurnal llmu Hukum
Vol. 26, No. 1, (April, 2024), pp. 1-30.

performance of business actors that violate competition law. The BSI merger process was
conducted fairly based on Financial Services Authority Regulation Number
41/POJK.03/2019 on Merger, Consolidation, Acquisition, Integration, and Conversion of
Commercial Banks.® Usak mentioned in his article that the merger action was carried out
in accordance with the provisions of laws and regulations as mandated by Article 17
paragraph (3) of Law Number 21 of 2008, Law Number 10 of 1998, Law Number 40 of
2007, Government Regulation Number 28 of 1999, and OJK Regulation Number 41 of
2019 concerning Merger, Consolidation, Acquisition, Integration, and Conversion of
Commercial Banks.°

Nasruddin Mohammad, Sultan Antus, and Olla Triana Agilga also wrote in their
article that BSI's merger was in accordance with the law. The study analyzed the BSI
merger phenomenon using the maslahah mursalah method and compared the advantages
and disadvantages of the BSI merger activity. According to them, the BSI merger brought
benefits to the development of banking activities in the Indonesian sharia sector in the
domestic and international markets.!

These pro and con opinions do not address the real issue. Article 28 Paragraph (1)
of Law No.5 Year 1999 states "Business actors are prohibited from conducting mergers
or consolidations of business entities that may result in monopolistic practices and or
unfair business competition.” In addition, Article 3 Paragraph (2) of Government
Regulation No. 57 Year 2010 essentially states that the assessment of a Merger of
Business Entities, Consolidation of Business Entities, or Acquisition of company shares
that has become legally effective and is suspected of resulting in the occurrence of
Monopolistic Practices and/or Unfair Business Competition is conducted by using an
analysis of market concentration, market entry barriers, potential anti-competitive
behavior, efficiency and/or bankruptcy. These forms of analysis are further explained in
the Guidelines for the Assessment of Mergers, Consolidations, or Acquisitions issued by

the Commission for the Supervision of Business Competition. In these guidelines, the

% Shahyb Handyanto, Monita Sri Astuti, and Kevin Surya Ajiputra, “Indonesia Sharia Bank Merger Process
Reviewed from Business Competition Laws,” Lex Scientia Law Review 5, no. 1 (May 30, 2021): 45-62,
https://doi.org/10.15294/lesrev.v5i1.46288.

10 Usak, “Akibat Hukum Merger Bank Syariah Mandiri, BRI Syariah, Dan BNI Syariah,” Wajah Hukum 7, no.
2 (October 31, 2023): 360-69, https://doi.org/10.33087/wjh.v7i2.1253.

11 Sultan Antus Nasruddin Mohammad and Olla Triana Agilga, “Analisis Merger Bank Syariah Indonesia (BSI)
Dengan Pendekatan Maslahah Mursalah,” Tasyri’: Journal of Islamic Law 1, no. 2 (July 10, 2022): 319-50,
https://doi.org/10.53038/tsyr.v1i2.38.
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method used to determine market concentration is the determination of the relevant
market first and if the relevant market has been determined, then it is calculated using a
more complex method.

In Those two arguments, be that the argument that states the BSI merger is a
monopolistic practice or the other side of the argument, do not discuss how the calculation
of market share and determination of the relevant market is assessed. The opinion only
states that BSI's Islamic banking assets of 214.6 trillion are more than half of the assets
of Islamic commercial banks throughout Indonesia. Therefore, this study will analyze
market concentration by first determining the relevant market.

Upon the occurrence of the BSI merger, of course, this can more or less have an
impact on the bank's customers themselves, especially before the BSI merger consisted
of 3 large Islamic Commercial Banks that had customers throughout Indonesia.
Moreover, in the Explanation of Article 28 paragraph (1) of Law Number 7 of 1992
concerning Banking, one of the conditions for the bank merger process is that it must not
harm the interests of customers. Customers as consumers certainly have rights that must
be fulfilled by BSI in this context. At the time of the merger, of course, there are various
changes in structure, capital components, transfer of funds, management, and other
matters, even after the merger is carried out the newly merged bank is certainly still in a
position that is not 100% stable. So how are these consumer rights regulated?

The study aims to address three primary questions regarding the BSI merger.
Firstly, it examines how the relevant market for BSI is determined. Secondly, it analyzes
the implications of Article 28 Paragraph (1) in conjunction with Article 17 of Law No. 5
Year 1999 on the BSI merger. Finally, it explores the regulatory framework concerning

consumer rights throughout the BSI merger process

RESEARCH METHOD

This study determines the relevant market of BSI and to analyze whether BSI's
merger practices fall into the category of prohibited mergers as stipulated in Article 28
Paragraph (1) of Law. No. 5 Year 1999 and the fulfillment of consumer rights in the BSI’s
merger process. This research is an empirical research based on how the law is applied in

society, which also called empirical legal’?> with a statutory approach, and case

12 Muhaimin, Metode Penelitian Hukum (Mataram : Mataram University Press, 2020).
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approach.™® Data collection in this study is limited to the Bank Syariah Indonesia (BSI)
merger event from October 2020 - December 2021.

RESEARCH OUTCOME AND DISCUSSION
1. Business Competition Merger Review

In conducting business activities, it is not uncommon for a legal entity to carry out
merger actions with the aim of expanding the business or strengthening the business
position in a particular market. Merger or known by other terms "fusion,"” "absorption,"
or "merging" is an act where at least two companies merge into one company.* It is an
act of two or more legal entities combining themselves to form a new legal entity.* Others
define merger with different definitions such as Gaughan who defines merger as a form
of unification of two businesses where one business merges itself into the other.® In
Indonesia itself, merger in Law Number 40 of 2007 concerning Limited Liability
Companies (Law No. 40 of 2007) is referred to as merger which is defined as follows:

Merger is a legal action taken by one or more Companies to merge with another
existing Company resulting in the assets and liabilities of the merging Company
being transferred to another Company assets and liabilities of the merging Company
are transferred by operation of law to the surviving Company and subsequently the
legal entity status of the merging Company is terminated by operation of law.
Merger is an action that is allowed and becomes the right of the company
guaranteed in Law No. 40 Year 2007. However, sometimes mergers are prohibited if they
fall within the scope of monopolistic practices and unfair business competition. In relation
to monopolistic practices and unfair business competition, prohibited mergers are listed
in Law. No. 5 Year 1999 Article 28 Paragraph (1) which prohibits any merger or
consolidation activity that will lead to monopolistic practices and unfair business
competition practices.
This is also reaffirmed in Article 2 of Government Regulation No. 57 of 2010

concerning Merger or Consolidation of Business Entities and Acquisition of Company

13 Jhonny lbrahim, Teori Dan Metodologi Penelitian Hukum Normatif (Malang : Bayumedia, 2006).

14 Munir Fuady, Hukum Tentang Merger Berdasarkan Undang- Undang Nomor 40 Tahun 2007 (Bandung :
Citra Aditya Bakti , 2009).

15 Jenifer Piesse et al., “Merger and Acquisition: Definitions, Motives, and Market Responses,” in Encyclopedia
of Finance (Boston, MA: Springer US, 2013), 411-20, https://doi.org/10.1007/978-1-4614-5360-4_28.

16 patrick A Gaughan, Mergers, Acquisitions, and Corporate Restructurings (Singapore: John Wiley & Sons,
2010).
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Shares that May Result in the Occurrence of Monopolistic Practices and Unfair Business
Competition (Government Regulation No. 57 of 2010), which states that every business
actor is prohibited from conducting a merger, consolidation, or acquisition of another
business entity that may result in the occurrence of Monopolistic Practices and/or Unfair
Business Competition. In addition, legal entities resulting from mergers, consolidations,
and acquisitions of other legal entities may also be categorized as prohibited merger,
acquisition, and consolidation practices if they are suspected of conducting: a. prohibited
agreements; b. prohibited activities; and/or c. abuse of dominant position. Violation of
the Article may be subject to administrative sanctions, fines, and even criminal sanctions.

In Article 3 Paragraph (2) of Government Regulation No. 57 Year 2010 essentially
states that the assessment of a Merger of Business Entities, Consolidation of Business
Entities, or Acquisition of company shares that has become legally effective and is
suspected of resulting in the occurrence of Monopolistic Practices and/or Unfair Business
Comepetition is conducted by using an analysis of market concentration, market entry
barriers, potential anti-competitive behavior, efficiency and/or bankruptcy. These forms
of analysis are further explained in the Guidelines for the Assessment of Mergers,
Consolidations, or Acquisitions issued by the Commission for the Supervision of
Business Competition.

The analysis of market concentration is closely related to the determination of a
particular market. The specific market itself in Law. No. 5 Year 1999 is defined as a
market related to the same or similar goods and/or services or substitution of such goods
and/or services in terms of coverage area or certain marketing areas by business actors.
The determination of a market in the Regulation of the Business Competition Supervisory
Commission Number 3 Year 2009 on the Guidelines for the Application of Article 1 Point
10 on Relevant Market Under Law Number 5 Year 1999 on the Prohibition of
Monopolistic Practices and Unfair Business Competition (Perkom No. 3 Year 2009). The
relevant market has two aspects of approach, which can be through a product approach,
or through a geographical approach.}” The product market approach and geographic

market approach are as follows:

17 Robert Pitofsky, “New Definitions of Relevant Market and the Assault on Antitrust,” Columbia Law Review
90, no. 7 (November 1990): 1805, https://doi.org/10.2307/1122768.
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a. The product market approach is an approach where a particular market is defined
through similar products from other competitors or products that can be
substituted. This approach relies heavily on the pricing or characteristics of a
particular product; or

b. Geographical market approach, what is meant by the geographical market
approach is an approach to the sale of a product in an area where there is an
increase in prices without the entry of other business actors outside the area.
After conducting an assessment of a particular market, then assessing changes in

market concentration calculated using methods to determine whether or not changes in
market concentration occurred after the merger of related companies. To do this, the
customs in Indonesia uses the following methods to assess changes in market
concentration such as methods:*®

a. The Herfindahl-Hirschman Index, commonly referred to as (HHI), is the sum of
the two market shares of all companies in a particular market. Shepherd states
that the HHI concentrates on the size of the market share proportion of a
particular industry. The results produced by the HHI have a similar pattern to the
concentration ratio analysis approach.r® HHI is one of the concentration
measures that is often used to determine how much market concentration The
formulation of the HHI assessment in summary is as follows:?°

HHI= Sa2 + Sb2 + Sc2 + Sd2 + ... + Sn2

Description:

S = Market Share Value of Business Actors

a, b, c,etc. =Business Actor Name

n = Number of Business Actors in a particular market.

In this case, the result of the HHI will determine the amount of concentration in
the market. The amount is classified into three spectrums, the classification of

which will determine whether the resulting merger has the potential for

18 Komisi Pengawas Persaingan Usaha, “Pedoman Penilaian Terhadap Penggabungan, Peleburan, Atau
Pengambilalihan” (Jakarta, 2020), https:/kppu.go.id/wp-content/uploads/2020/10/Pedoman-Penilaian-Terhadap-
Penggabungan-Peleburan-Atau-Pengambialihan-FINAL.pdf.

19 William G Shepherd, The Economics of Industrial Organization, 3rd ed. (New Jersey: Prentice-Hall
International, 1990).

2 Endi Rekarti and Mafizatun Nurhayati, “Analisis Structure Conduct Performance (Scp) Jika Terjadi Merger
Bank Pembangunan Daerah Dan Bank Bumn Persero Berdasarkan Nilai Aset Dan Nilai Dana,” Jurnal llmiah
Manajemen Dan Bisnis 2, no. 1 (2016): 3650, https://www.neliti.com/publications/96913/analisis-structure-conduct-
performance-scp-jika-terjadi-merger-bank-pembangunan.
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monopolistic practices and/or unfair business competition. The three spectrums
are:

1) Spectrum I, in spectrum | the value of the HHI results is less than 1,500
(HHI<1,500) with such results, it can be explained that there is no potential
for monopoly and/or unfair business competition;

2) Spectrum 11, in spectrum |1 the value of the final result of HHI is between
1,500 and 2,500 (1,500<HHI<2,500) and the change (delta) of HHI is
more than 250 (AHHI>250). Category spectrum II has two explanations,
namely, if the change is less than or equal to 250, it can be concluded that
there is no potential for monopoly and/or unfair business competition, but
if the change is more than 250, it must be continued to a comprehensive
examination because with such results there is the potential for monopoly
and/or unfair business competition;

3) Spectrum 111, in spectrum 111 with an HHI result value of more than 2,500
(HHI>2,500) and a change (delta) in HHI with a result of more than 150
(AHHI>150). This spectrum III category has two explanations, first if the
change is less than or equal to 250 then there is no potential for monopoly
and/or unfair business competition, but if the change is more than 250 then
it must be continued to a thorough examination because there is potential
for monopoly and/or unfair business competition.

b. The concentration ratio (CRn), also referred to as the concentration ratio for the
industry. If only concentration-related data is available in a market, the CRn
method is used for calculation.?! The formulation of CRn in brief is as follows:

CR4= Sales Value A+B+C+ ... + n

CR4=Value of Sales of Business Entity B+C+D

Overall Sales Value of Businesses in the Market

The first step to determine whether merger activity has an impact on a particular
market is to assess the changes in market power that occur. Since a merger, in which a

new force gains control of the relevant market, affects the climate of fair competition,

21 Rekarti and Nurhayati.
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changes in the concentration of market power are a key indicator of possible

monopolistic practices and unfair competition.

2. Bank Syariah Indonesia and the Relevant Market

The determination of the relevant market in terms of business competition is one
of the most essential things. This is because to calculate market control in determining
monopolistic practices and abuse of dominant position, it must be determined from the
amount of control of the relevant market. Especially in trials, where the KPPU judges
pay close attention to the determination of the relevant market as an element that must
be fulfilled first in various cases of violations of business competition. The
determination of the relevant market is used by KPPU to assist in efforts to understand
products and markets as well as their dynamics in the relevant market, as well as to
facilitate the proof of the legal process for violations of business competition.??

Article 1 Point 10 of Law. Law No. 5 Year 1999 explains the definition of
relevant market as follows: Relevant market is a market related to a certain marketing
range or area by business actors or the same or similar services and/or goods or

substitutes for such goods and/or services.

The relevant market can be identified by several approaches, namely the product
approach and the geographical approach.? In the case of BSI's relevant market
position, it must first identify the approach in the aspect of banking products and the

approach in the geographical aspect of banking.

a. BSI Banking Products Market Approach

22 Komisi Pengawas Persaingan Usaha Republik Indonesia, “Lampiran Peraturan KPPU No. 3 Tahun 2009
Tentang Pedoman Penerapan Pasal 1 Angka 10 Tentang Pasar Bersangkutan Berdasarkan Undang Undang Nomor 5
Tahun 1999 Tentang Larangan Praktek Monopoli Dan Persaingan Usaha Tidak Sehat” (2009),
https://kppu.go.id/docs/Pedoman/pedoman_pasar_bersangkutan.pdf.

23 Pitofsky, “New Definitions of Relevant Market and the Assault on Antitrust.”
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The approach through the product market aspect is an approach that looks at
various other products from competitors that can be substitutes for the product. What
is meant by another product that can be a substitute is a product that can limit the price
increase space of the product concerned. The product market is largely determined by
consumer preferences which can be represented by price indicators, characteristics,
characteristics, or properties of the product concerned. For price indicators, the
parameters used as benchmarks are reasonable and competitive prices, the products to
be analyzed must have similar prices, as well as price increases that must be significant,
price increases must also be assumed to be sustainable.?

In contrast to price indicators, for non-price indicators, the parameters used as
benchmarks are products in a market. The product does not have to be a substitute
product that is completely similar to the product (perfect substitute) such as the example
of mineral water owned by AQUA and Vit brand mineral water, but it can also be a
substitute product that is almost similar to the product (close substitute) such as the
example of instant noodle brand Indomie which has a close substitute with instant rice.
This happens because although the two are different, they are both types of products
that can be an alternative to the product. Another parameter is product quality in a
market. Product quality does not have to be of the same quality, as long as consumers
determine that related products have the same characteristics, then the product is a
substitute product.?® These products are then viewed in terms of consumer demand for
the product with other non-price indicators.

An example of product market identification can be used in two ways, namely
through the supply side and the demand side.?® Identifying a product market through
the demand side is done by looking at the movement of consumers from one product
to another. If a price increase in one product affects the demand for another product,
then both products are products in the same market. How to identify product markets
through the demand side can be illustrated with the following figure:

24 Jonathan B. Baker, “Market Definition: An Analytical Overview,” Antitrust Law Journal 74, no. 1 (2007):
129-73, https://doi.org/10.2139/ssrn.854025.

%5 Komisi Pengawas Persaingan Usaha Republik Indonesia, Lampiran Peraturan KPPU No. 3 Tahun 2009
tentang Pedoman Penerapan Pasal 1 Angka 10 Tentang Pasar Bersangkutan Berdasarkan Undang Undang Nomor 5
Tahun 1999 Tentang Larangan Praktek Monopoli Dan Persaingan Usaha Tidak Sehat.

%6 Komisi Pengawas Persaingan Usaha Republik Indonesia.
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Ilustration of Product Market Identification from Product Demand

Meanwhile, in identifying product markets through the supply side, the
influence of existing products in the market on the capacity of other business actors is
determined. This can be seen if the price of a product can influence business actors to
shift their production capacity and make a product that can enter the product market.
The way to identify the product market through the supply side can be illustrated with

the following figure:

Product that
swifted to the
same capacity to

product A,B.C ( )
Market Products
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> Product Y

Illustration of Product Market Identification of Product Offerings



Kanun: Jurnal llmu Hukum
Vol. 26, No. 1, (April, 2024), pp. 1-30.

In terms of the market aspect of banking products, the things that can be well
identified are related to indicators of characteristics, or properties of the bank products
themselves or related to non-price indicators. Therefore, it is necessary to identify
products that can be substituted, in this case, the substitution of BSI is the focus of this
research. BSI is an Islamic banking were based on the function of banking is as a
means of collecting public funds, channeling funds to the community, and institutions
that smooth trade transactions and money circulation, then the BSI substitution is any
business that carries out banking activities as fundraising, distribution of funds, trade
finance, treasury activities, activities in foreign exchange, agency and cooperation
activities, payment system and electronic banking activities, capital investment
activities, temporary capital participation activities in the context of credit rescue,
other services; and other activities commonly carried out by the Bank as long as it

does not conflict with the laws and regulations.?’

Previously in the Financial Services Authority Regulation No. 6
/POJK.03/2016 concerning Business Activities and Office Networks Based on Core
Capital of Banks (POJK No. 6 of 2016) as well as PBI N0.14/26/PB1/2012 concerning
Business Activities and Office Networks Based on Core Capital of Banks (PBI No.
14 of 2012) and BI Circular Letter No.15/6/DPNP of 2013 (SEBI No. 15 of 013)
regarding Commercial Bank Business Activities Based on Core Capital, commercial
banks are restricted in carrying out business activities in accordance with the grouping
of business activities adjusted to core capital. For example Commercial Bank Business
Activity Classification 1 (BUKU 1) with a core capital of less than or equal to IDR
1,000,000,000,000,000.00,- cannot conducting trade financing activities, performing
limited treasury activities, or performing systemized payment activities and electronic
banking and so on with each increase in classification, the bank will be able to perform

more activities.?® This grouping is carried out with the hope that banks that still have

27 Ade Onny Siagian, Lembaga-Lembaga Keuangan Dan Perbankan Pengertian, Tujuan, Dan Fungsinya

(Sumatra Barat : Insan Cendekia Mandiri, 2021).

28 Further explanation can be seen in the Financial Services Authority Regulation No. 6 /POJK.03/2016

concerning Business Activities and Office Networks Based on Core Capital of Banks (POJK No. 6 of 2016) as well as
PBI No0.14/26/PB1/2012 concerning Business Activities and Office Networks Based on Core Capital of Banks (PBI
No. 14 of 2012) and BI Circular Letter No.15/6/DPNP of 2013 (SEBI No. 15 of 013)
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relatively small core capital are willing to increase their core capital so that they can
carry out banking business activities more flexibly.

The provisions regarding restrictions on business activities based on core
capital or grouping of banks through BUKU groups, in 2021 were amended by the
Regulation of the Financial Services Authority of the Republic of Indonesia Number
12 /POJK.03/2021 concerning Commercial Banks (POJK No. 12 of 2021). The
grouping of banks through the system of limiting business activities based on tier |
capital (BUKU) is changed to classifying banks based only on capital tier | (KBMI).

The change from grouping banks based on business activities to grouping banks
based on core capital, of course, the implications for the absence of restrictions on
business activities for each bank in KBMI groups 1, 2, 3, or 4. However, the fact is
that to be able to compete, banks must adjust their respective capita, as well as
commensurate liability burdens, especially to consumers, so that competition certainly
occurs according to their respective KBMI levels or KBMI levels above them. In
addition to these considerations, BSI as an Islamic bank must also consider substitutes
from the main Islamic commercial banking domain, namely conventional commercial
banks.?® For more details, it is necessary to analyze the identification method in
accordance with the flow of product demand and supply. In this case, if BSI raises the
ratio or lowers the ratio on a banking product of its own, the banks that are greatly
affected both in terms of demand and supply are banks from KBMI groups 3 and 4.
This happens because if BSI increases the price of its products, the shift of consumers
only to banks with KBMI 3 and KBMI 4 because only commercial banks in KBMI
groups 3 and 4 have almost the same capacity as BSI. This means the market for BSI
products that can be calculated as substitutes for BSI are commercial banks, both
Islamic commercial banks and conventional commercial banks in KBMI 3 and 4. The

substitute banks are as follows:

29 Hasan, “Analisis Industri Perbankan Syariah Di Indonesia,” Jurnal Dinamika Ekonomi Pembangunan 1,

no. 1 (February 7, 2012): 1-8, https://doi.org/10.14710/jdep.1.1.1-8.
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Table 1.BSI Product Market and its Substitutes

Bank Name Total Assets KBMI
(In Millions Rupiah)
BSI 250,235,843 3
BTN 386,368,706 3
Bank Danamon 171,683,661 3
Permata Bank 220,333,727 3
Bank Maybank Indonesia 146,285,031 3
Bank PAN Indonesia 181,900,570 3
Bank CIMB Niaga 299,032,747 3
UOB Bank Indonesia 122,565,614 3
OCBC NISP Bank 212,763,893 3
Bank Mizuho Indonesia 53,860,228 3
HSBC Bank Indonesia 125,753,177 3
BTPN Bank 165,768,332 3
Bank Mega 123,993,282 3
MUFG Bank 164,454,989 3
BRI Bank 1,558,595,919 4
Bank Mandiri 1,278,002,782 4
BNI Bank 891,739,105 4
BCA Bank 1,171,663,418 4
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In this data there are no Islamic commercial banks other than BSI because the sample
was taken between 2020-2021 where BSI is the only Islamic bank in the KBMI 3

category, the rest are more in the KBMI 1 category.

b. BSI Banking Geographic Market Approach

The approach in the geographic market aspect is an approach where the main
element that is seen is the area where a business actor can increase the price of its goods
and or services without attracting new business actors or without losing significant
consumers because the consumers move to other business actors outside the area. This
occurs because the transportation costs incurred by consumers are insignificant, making
it possible for consumers to move to other business actors.°

If a product is sold in a country with insignificant transportation costs, then the
geographic market for the product is the entire country. On the other hand, if a
manufacturer sells a product within a certain region and the buyer cannot obtain the
product from outside the region, then the geographic market of the product is also the
region.3! If the boundaries of a product's geographic area cannot be easily determined,
geographic market determination can be done by determining whether a price increase
in one place can affect price increases in another place. If this happens, the two
locations are considered to be one geographic market area.

In the context of the banking market, an important thing to think about in terms
of geographic markets is how widespread the bank's operational offices are. In the case
of BSI, after the merger, BSI's operational offices are spread across almost all provinces
of Indonesia and several other countries. Considering BSI's geographic market spread
above, BSI's operational offices are almost in all provinces of Indonesia except Riau
Islands, North Kalimantan, West Sulawesi, and West Papua. Unlike some commercial
banks, KBMI 3 and 4 are evenly spread across Indonesia. However, banking customers

do not have to pay significant transportation costs as the bank's products can be

30 Assahinur, Pedoman Pasal 1 Angka 10 Mengenai Pasar Bersangkutan, ed. Zaki Zein Badrun (Jakarta:
Media Berkala Komisi Persaingan Usaha: KOMPETISI, 2009).

31 Komisi Pengawas Persaingan Usaha Republik Indonesia, Lampiran Peraturan KPPU No. 3 Tahun 2009
tentang Pedoman Penerapan Pasal 1 Angka 10 Tentang Pasar Bersangkutan Berdasarkan Undang Undang Nomor 5
Tahun 1999 Tentang Larangan Praktek Monopoli Dan Persaingan Usaha Tidak Sehat.

32 Alum Simbolon, “Pendekatan Yang Dilakukan Komisi Pengawas Persaingan Usaha Menentukan
Pelanggaran Dalam Hukum Persaingan Usaha,” Jurnal Hukum Ius Quia Iustutum 20, no. 2 (April 2013): 186206,
https://doi.org/10.20885/iustum.vol20.iss2.art2.
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accessed electronically. So, the geographic market is all over Indonesia. That is because
there is no significant transportation cost to enjoy the products for banking customers.

3. Market Share of Bank Syariah Indonesia in the Relevant Market

Based on the determination of the relevant market as previously explained, the
market share of Bank Syariah Indonesia in the relevant market is limited to commercial
banks, KBMI 3 and 4 that are evenly spread across Indonesia because only commercial
banks in KBMI groups 3 and 4 have almost the same capacity as BSI. The market share

of BSI in the relevant markets can be seen as follows:
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Figure 4. Market Share Chart of BSI's Relevant Market

From the figure above, it can be seen that BSI's market share by calculating
banking assets owned in the relevant market, BSI only controls 3% when compared
to other BSI substitute banks. This can briefly provide an initial hypothesis that BSI's
merger activity does not violate Article 28 Paragraph (1) of Law. No. 5 Year 1999.

After assessing a particular market, the next step is to assess the changes in
market concentration calculated using a method to analyze whether there is a change
in market concentration after the merger of related companies or not. The methods
used to analyze the concentration of market changes are the HHI or CRn methods.
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Since the market share of the relevant market in the case of the BSI bank analysis can
be determined properly, the market change concentration analysis method used is the
HHI method.*® The Formula for HHI method is as follow:

HHI=Sa2 + Sb2 + Sc2 + Sd2 + ... + Sn2

Description:

S = Market Share Value of Business Actors

a, b, c,etc. =Business Actor Name

n = Number of Business Actors in a particular market.

From the previous analysis of the relevant market, in the case of BSI there are
a total of 16 bank players that can be substitutes for BSI so that the HHI assessment

formula is as follows:

HHI = SBSI? + SBTN? + SDanamon? + SPermata® + SMaybank? +
SPANIN? + SCIMBN? + SUOB? + SOCBC? + SHSBC? +
SBTPN?+ SMega®> + SMUFG? + SBRI?+ SMandiri* + SBNI>+

SBCA?
HHI= 3+ 5+ 22+ 32+ 22+ 32+ 4+ 22+ 32+ 22+ 22+ 22+ 22+
21 1P+ 12+ 15°

HHI=9+25+4+9+4+9+16+4+9+4+4+4+4+44] +
119+ 144 + 225

HHI = 1.034

Figure 5.Results of BSI Market Share Calculation with HHI Method

In previous chapter It has been stated that the HHI results can fall into three
spectrums. In the first spectrum, the value of the HHI result is less than 1,500 (HHI
<1,500), so it can be explained that there is no potential for monopoly and/or unfair
business competition. With the number of HHI at 1,034, which means it indicates the
value of HHI is less than 1,500 (HHI <1,500). Based on these results, the analysis of

33 Komisi Pengawas Persaingan Usaha, “Pedoman Penilaian Terhadap Penggabungan, Peleburan, Atau
Pengambilalihan.”
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the relevant market after the BSI merger is in Spectrum I. The information related to
spectrum | of the HHI code briefly indicates that there is no potential for monopoly

and/or unfair business competition in the BSI merger.

4. Legal Analysis of the Merger of Bank Syariah Indonesia on the Relevant
Market Against Article 17 jo. Article 28 Paragraph (1) of Law. No. 5 Year
199
The pros and cons of BSI's merger activities, which are always followed by a
presumption of monopoly and the practice of prohibited mergers, are not new to
research. However, there has been no comprehensive research using relevant market
analysis in looking at the case. Prohibition merger practices are regulated in Article
28 Paragraph (1) of Law. No. 5 Year 1999 which reads:

Business Actors are prohibited from conducting Business Entity Mergers,
Business Entity Consolidations, or Acquisitions of shares of other companies
that may result in the occurrence of Monopolistic Practices and/or Unfair
Business Competition.

Regarding the prohibited merger activities, it is then clarified in PP. No.
57/2010, which states as follows:

a. Business Actors are prohibited from conducting a Merger of Business Entities,
Consolidation of Business Entities, or Acquisition of shares of other companies
that may result in the occurrence of Monopolistic Practices and/or Unfair
Business Competition.

b. Monopolistic Practices and/or Unfair Business Competition as referred to in
paragraph (1) occur if the Business Entity resulting from a Merger, the Business
Entity resulting from a Consolidation, or the Business Actor conducting an
Acquisition of shares of another company is suspected of conducting:

1) prohibited agreements;
2) prohibited activities; and/or

3) abuse of a dominant position.

The evidence of the existence of unfair business competition practices and harm
to the public interest is very important in violation of Article 17 of Law. No. 5 Year
1999. This is certainly because not all monopolistic actions are prohibited in Law No.
5 Year 1999. In determining the existence of a monopoly violation under Article 17
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of Law. No. 5 Year 1999, it was elaborated the analysis into several elements that
must be fulfilled. These elements are the element of legal subject, the element of
market control, the element of business behavior, and the element of negative impact
on the climate of business competition. The explanation of these elements if analyzed
with the BSI merger activity is as follows:
a. Element of Legal Subject, this element explains the position of business actors
who are legal subjects in monopolistic practices. The definition of a business
actor is stated in Article 1 Point 5 of Law. No. 5 Year 1999, namely:

Every individual or business entity, whether in the form of a legal entity or
not a legal entity established and domiciled or conducting activities within the
jurisdiction of the Republic of Indonesia, either alone or jointly through an
agreement, organizes various business activities in the economic field.

Legal subjects in monopolistic practices can be in the form of business actors with
legal entities or business actors who are not legal entities. The most important
thing in determining a business actor as a legal subject here is that the business
actor conducts its business activities in the Indonesian jurisdiction either alone or
jointly with other business actors. So that the business scope of the business
activities carried out by the legal subject is included in the Indonesian business
competition market.
In the case of BSI, BSl is a legal entity in the form of a limited liability company
which has been authorized by Deed No. 38 dated January 14, 2021 concerning the
Resolution of the Meeting on the Amendment to the Articles of Association of PT
Bank BRI Syariah Tbk,. to PT Bank Syariah Indonesia Tbk,. (BSI Tbk., 2021)
Where in accordance with the theory of legal entities, legal entities can become
subjects of law. Especially in its position, BSI is a business actor engaged in
Islamic banking, so that the elements related to legal entities have been fulfilled.
b. Element of Market Control, this element explains about market control by
business actors as mentioned in Article 17 Paragraph (2) of Law. No. 5 Year
1999. The criteria for market control are as follows:
1) There is no substitute for the goods and or services concerned. In other
words, the business is the only business in that field and has no business

competitors; or
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2) Resulting in other business actors being unable to enter into business
competition for the same goods and or services; or
3) A business actor or a group of business actors controls more than 50%
of the market share of a certain type of goods or services.

The first criterion is easier to identify because it relates to innovation and the
business has no substitutes, so the business is the only new business in the
relevant market. This is different from the second and third criteria, where the
market control limit must be measured by calculating the relevant market share,
which will be discussed further in the next discussion.
As explained in the previous sub-chapter, in relation to BSI, it has been
determined that the relevant market is the conventional and sharia commercial
banking market in KBMI group 3 and KBMI 4. This is because geographical
market considerations related to its distribution throughout Indonesia as well as
product market considerations related to the substitution capacity of related
banks and the projection of consumer switching provide results that are more
inclined to the KBMI 3 and KBMI 4 commercial bank groups. From the KBMI
3 and KBMI 4 commercial bank markets, it can be determined that BSI's market
share is still at 3%, causing the element of market control not to be fulfilled.
The element of Business Conduct, this element explains whether the business
actor applies a business policy (practice) (conduct). The policy can be in the form
of an agreement, market dominance, or a concrete business action carried out by
the business actor. In relation to BSI, to date there is no concrete evidence of any
elements of violations related to fraudulent acts in the form of agreements,
market dominance, or concrete business actions carried out in BSI's business
practices. Therefore, this element is not fulfilled.
The element of Negative Impact on the Business Competition Climate, this
element explains whether the business actor implementing the business policy
(practice) will or has caused a negative impact on the business competition
climate in the form of monopolistic practices or matters prohibited in business
competition. The causality of the negative impact on the existence of such
business behavior can be in the form of obstruction of new business actors to

enter the relevant market, conspiracy or fraudulent agreements, or even
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disrupting the relevant market so as to cause price increases in the relevant
market and other negative impacts.

It is this element that shows the existence of unfair business competition and or
causes harm to the general public. To measure this element, it can be analyzed
using the Herfindahl-Hirschman Index (HHI) method related to the analysis of the
concentration of market changes.

We have calculated the concentration of changes in the KBMI 3 and
KBMI 4 commercial banking markets after the BSI merger. It resulted in an HHI
value equal to 1,034, which indicates that the HHI value is less than 1,500
(HHI<1,500). Based on these results, the relevant market analysis after the BSI
merger is in Spectrum 1. The information related to spectrum | of the HHI code
briefly indicates that there is no potential for monopoly and/or unfair business
competition in the BSI merger. Therefore, BSI's merger activity also does not fulfill
this element. Thus, based on the analysis of the elements of Article 17 of Law. No.
5 Year 1999, the BSI merger cannot be classified as a monopolistic practice.
Therefore, by excluding the BSI merger as a prohibited monopolistic practice, the
BSI merger activity also cannot be classified as a prohibited merger activity as
stipulated in Article 28 Paragraph (1) of Law. No. 5 Year 1999.

5. Fulfillment of Customer Rights in the Bank BSI Merger Process

According to Philipus M. Hadjon, legal protection is very important to protect
the rights of legal subjects and prevent losses that may arise.®* As mentioned earlier,
one of the areas that needs important attention in the bank merger process is the
protection of customers as bank consumers. The customers themselves can be
categorized into two groups of customers, namely depositors and debtor customers.
Based on Article 1 Number 17 of Law Number 10 of 1998 concerning Banking (Law.
No. 10 of 1998), a depositing customer is defined as a customer who places his/her
funds in a bank in the form of deposits based on the bank's agreement with the

customer concerned. Meanwhile, debtor customers in Article 1 Point 18 of Law. No.

34 Philipus M Hadjon, Perlindungan Hukum Bagi Rakyat Di Indonesia: Sebuah Studi Tentang Prinsip-
Prinsipnya, Penanganannya Oleh Pengadilan Dalam Lingkungan Peradilan Umum Dan Pembentukan Peradilan
Administrasi Negara (Surabaya : Bina llmu , 1987).
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10 of 1998 is defined as a customer who obtains credit or financing facilities based
on Sharia Principles or equivalent based on a bank agreement with the customer
concerned. Both groups of customers have different stages or forms of protection,
where depositors are categorized as creditors for the merging bank. This is stated in
Article 5 letter a of Government Regulation of the Republic of Indonesia Number 28
of 1999 concerning Bank Mergers, Consolidations and Acquisitions (PP. No. 28 of
1999). The form of customer protection when a bank merger is implemented is as
follows:

a. Protection for Depositing Customers

One of the actions that must be taken by banks that will conduct a merger
is to announce the summary of the merger plan prior to the invitation of the general
meeting of shareholders ("GMS") regarding the bank merger. The announcement
of the merger summary before the GMS is regulated in Article 14 Paragraph (1)
of Government Regulation No. 28 Year 1999. Article 10 Paragraph (3) POJK No.
41 of 2019 emphasizes that the announcement of the merger plan must be
published in 1 national daily newspaper in Indonesian language and on the bank's
website. This is one of the actions to fulfill the obligations of banks that will merge
with customers, especially depositors. Even for banks that do not carry out these
obligations will be subject to administrative sanctions in the form of a written
warning, and if the written warning is ignored, the bank may be subject to other
administrative sanctions in the form of a ban on expanding business activities,
freezing certain business activities; and / or, prohibition as the main party in
accordance with OJK Regulations regarding reassessment for the bank the main

party of the financial services institution.

Upon the announcement of the merger, the depositor has the right to file an
objection against the bank for the merger within 14 days after the merger plan is
announced. The depositor has the right to oppose the bank merger if he/she feels
it is necessary, but if the depositor does not raise any objection within 14 days
after the merger plan is announced, the depositor is deemed to agree to the merger
plan. The originating bank must consider the objection and respond to it, and in
fact any objection raised by the depositor must be resolved before it is concluded
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by the GMS that the bank will carry out the merger. This is done so that the
depositors do not suffer any loss due to the bank merger process.

In the case of the BSI merger, the originating banks, namely BSM, BRIS,
and BNIS, issued a merger plan which was published on October 21, 2020, and
the submission of objections was closed on November 04, 2020 (BSI Tbk., 2021).
During this period, the originating banks, namely BSM, BRIS, and BNIS,
continued to open objections through all platforms with a direct message approach
to customers either through social media or email or the originating bank office.*®
With the announcement of the merger plan and the opening of objections for
approximately 14 days, BSM, BRIS, and BNIS are considered to have fulfilled the
minimum requirements for fulfillment to depositors as an effort to protect
depositors of BSM, BRIS, and BNIS banks for the merger efforts to become BSI
banks.

b. Protection for Debtor Customers

In the event that a bank conduct a merger, the bank is required to announce
a summary of the merger plan prior to the invitation of the general meeting of
shareholders ("GMS") regarding the bank merger. In this case, the debtor customer
cannot submit an objection because the debtor customer cannot be categorized as
a creditor. Therefore, the efforts that can be made are when there are changes as
stipulated in the previous agreement clause. Because the merger does not rule out
the possibility of changes in the contents of the agreement clause. Especially if the

changes are detrimental to the debtor customer.

In accordance with Article 31 Paragraph (1) and Paragraph (2) of the
Financial Services Authority Regulation Number 6/POJK.07/2022 of 2022
concerning Consumer and Community Protection in the Financial Services Sector
(POJK No. 6 of 2022) stipulates that banks are required to notify customers if the
bank will change the contents of the agreement, and if the customer does not agree

% Mirza Alvina Maharani, Aam Suryamah, and Agus Suwandono, “Perlindungan Nasabah Bank Syariah
BUMN Pasca Merger Ditinjau Berdasarkan Hukum Perseroan Terbatas Dan Hukum Perbankan,” International
Journal of Sociology, Policy and Law 3, no. 2 (2022): 41-56, https://doi.org/https://doi.org/10.8888/ijospl.v3i2.106.
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to the changes, the customer has the right to terminate the product or service
offered by the bank.

In the context of the BSI bank merger, providing information to all
customers is a key step taken to ensure transparency and trust in the merger
process. Bank BSI has actively notified customers of the proposed merger, both
through newspapers and through other communication channels such as email or
the bank’s online portal. This aims to provide customers with an understanding of
the changes that will occur and the impact on the services and products they use.
In addition, bank BSI has also emphasized to customers that they have the right to
report to OJK if there are indications of violations or non-compliance during the
merger process. Thus, bank BSI has demonstrated its commitment to safeguarding
the interests and rights of customers and ensuring that the merger process is carried

out in full compliance with applicable regulations.

In communicating the merger plan to customers, Bank BSI complies with
Article 22 of Financial Services Authority (OJK) Regulation Number
41/POJK.03/2019 on Merger, Consolidation, Acquisition, Integration, and
Conversion of Commercial Banks. This article emphasizes the bank's obligation
to provide clear, complete, and timely information to customers regarding the
merger plan. In addition, in accordance with Article 49 of the same POJK,
customers have the right to report to OJK if they find indications of violations or
non-compliance in the merger process. By complying with these provisions, Bank
BSI demonstrates its commitment to maintaining transparency and compliance in

carrying out the merger process and providing adequate protection for customers.

In several empirical studies conducted by academics, many show a positive
response to the handling of the merger process carried out by BSI to customers.
One of them is in Yogyakarta Province, research conducted by Asri Marlina,
proving that the quality of service and customer satisfaction of BSI showed a good

value after the merger with an average value in the interval 3.40 - 4.19. Similarly,
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several regions in Central Java and East Java also provided positive changes after
the BSI merger.®

CONCLUSION

The relevant market of BSI is all commercial banks, both conventional and sharia
commercial banks in KBMI groups 3 and 4. Article 17 of Law No. 5 Year 1999, stated
that BSI's merger activity is neither a prohibited merger practice nor a monopolistic
practice. This can be concluded from the absence of BSI's control over the KBMI 3 and
KBMI 4 commercial bank markets. Even BSI's market share is only 3%, so the BSI
merger is not classified as an activity or effort of market control. Even the results of the
analysis using the HHI method can show that the BSI merger is in Spectrum | with an
indication that there is no potential for monopoly and/or unfair business competition in
the BSI merger because there is no change in the market and no impact on other
commercial banks in the relevant market. In addition, in the BSI merger process, BSI has
complied with and undergone all provisions that ensure the protection of customers as

consumers who are also affected by the merger process.
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