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ABSTRACT

The authority of the National Sharia Council-Indonesian Ulema Council (DSN-MUI) in
issuing fatwas in the field of Islamic finance is often perceived as problematic in terms of
the legitimacy of MUI as the authorized body to determine sharia aspects within the
national legal system. This issue is reflected in Decision Number 65/PUU-XIX/2021
regarding the judicial review of Law Number 21 0of 2008 on Sharia Banking and Decision
Number 100/PUU-XX/2022 concerning the judicial review of Law Number 19 of 2008
on State Sharia Securities (SBSN), both of which challenge MUTI’s position in issuing
sharia fatwas. This study employs a doctrinal method with a philosophical approach and
the analysis of the theory of the positivization of law. This approach is used to examine
how philosophical foundations and the construction of positive law place DSN-MUI
within the structure of legal authority in Indonesia. The findings show that the
Constitutional Court consistently rejected the petitioners’ claims and affirmed the status
of MUI as the legitimate Islamic religious authority responsible for ensuring legal
certainty in the administration of Islamic finance. This strengthens the legitimacy of DSN-
MUI in both sharia banking and SBSN instruments and highlights its role in harmonizing
religious norms with positive law. This clarifies the position of DSN-MUI within
Indonesia’s legal system while providing an academic foundation for the development of
Islamic finance regulations that are more certain, integrated, and aligned with both legal
practice and national legal development.

Keywords: National Sharia Council; Indonesian Ulema Council; Constitutional
Court; Fatwa; Islamic finance.

INTRODUCTION

The Constitutional Court of the Republic Indonesia (MK) has made two decisions
in 2022regarding the issue of authorized institutions in the stipulation of fatwas in the
field of sharia financial activities in Indonesia. The first is the Constitutional Court

Decision Number 65/PUU-XIX/2021 which was read out in the MK Open Plenary
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Session on 31 August 2022, and secondly the Constitutional Court Decision Number
100/PUU-XX/2022, which was read out in the MK Open Plenary Session on 30
November 2022. The Constitutional Court Decision Number 65/PUU-XIX/2021 was
submitted by the applicant against the norms of Article 1 number 12 and Article 26
paragraph (1), paragraph (2), and paragraph (3) of Law No. 21 of 2008 concerning Sharia
Banking (UU 21/2008). The decision in Case Number 100/PUU-XX/2022 was filed by
the applicant against Article 25 of Law Number 19 of 2008 concerning State Sharia
Securities (SBSN) and Explanations (UU 19/2008). Both cases were filed by the applicant
with relatively the same meaning, emphasizing that the Indonesian Ulema Council
(MUI), institutionally and with the power of the fatwa it issues, should not have the
authority to determine sharia aspects in transactions and products issued by sharia
banking or in the context of issuing State Sharia Securities (SBSN)'.

These two regulations has a correlation with each other which states that first, there
is an affirmation that every business activity as well as sharia products and services must
comply with sharia principles. Second, the issuance of SBSN requires a fatwa or
conformity of SBSN to sharia principles. Third, the sharia principles referred to as stated
in fatwa by institutions that have the authority to stipulate fatwas in the field of sharia.
Fourth, the institution referred to in this case is the Indonesian Ulema Council.

Based on these four reasons, another interpretation arises when in the explanation
of Article 25 of Law Number 19 of 2008 concerning SBSN which states that "the
institution that has the authority to determine fatwa in the field of sharia is the Indonesian
Ulema Council or other institutions that appointed by the Government." The phrase "or
other institutions appointed by the Government" according to the applicant does not
confirm the position of the Indonesian Ulema Council and it is appropriate that the
authority that has this authority is the Financial Services Authority (OJK) or The Central
Bank of the Republic of Indonesia (BI) whose legal products are recognized in the
regulatory hierarchy legislation.

Fatwa is an institution in Islamic law to provide answers and solutions to problems

faced by the people. In the muamalat concept, fatwa is the main reference so that business

! Arum Tarina et al., “Kepastian Hukum Atas Fatwa DSN-MUI Pada Bidang Perbankan Syariah Pasca Putusan
Mahkamah Konstitusi Nomor 65/PUU-X1X/2021,” Jurnal Hukum Sasana 9, no. 1 (2024),
https://doi.org/10.31599/sasana.v9il.1362.
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activities remain in the sharia aspect’Islam encompasses both matters of creed and
Sharia. As a comprehensive religion, Islam also provides economic systems and concepts
that guide economic activities® Its responsive nature and lack of legal coercion means it
does not have legal force so that in its implementation there needs to be a process of
positivization and absorption into legal products that are recognized in the hierarchy of
statutory regulations®.

The MUI is an institution that encourages the implementation of sharia banking by
issuing a fatwa on bank interest on January 24, 2004. The enactment of Law Number 21
of 2008 concerning Sharia Banking is a long journey from recognizing the existence of
banking based on sharia principles after previously regulated in Law Number 10 of 1998
which opens up opportunities for sharia banking to exist side by side with conventional
banking (dual banking system). Confirmation of the dual banking system is also regulated
in Law Number 21 of 2008 concerning Sharia Banking. Even in Law Number 4 of 2023
concerning Development and Strengthening of the Financial Sector (UUP2SK) the
existence and recognition of sharia finance in the financial system in Indonesia is
confirmed. Recognition of the dual financial system apart from the Sharia Banking Law
(UU) is also recognized in the Insurance Law, Guarantee Law, Limited Liability
Company Law, and various implementation regulations of these laws.

The position of fatwas among the public is like arguments among mujtahids. The
Constitutional Court is of the opinion that the placement of the matter of determining
sharia principles as a religious authority cannot be separated from the provisions of the
constitution, namely as stated in Article 29 of the 1945 Constitution regarding the
guarantee for every citizen to practice religion and worship in accordance with his
religion. So, MUI as a forum for ulama, zu'ama and Muslim scholars is an institution that
has appropriate competence in responding to fatwa requests, government questions and

other institutions®. This article analyze the implications of these two decisions for the

2 Alfiina Rohmatil Aliyah, “Peran Fatwa DSN MUI Terhadap Operasional Dan Aktivitas Bisnis Pada Lembaga
Keuangan Syari’ah (LKS)),” Irsyaduna: Jurnal Studi Kemahasiswaaan 3, no. 2 (2023): 189-204,
https://doi.org/10.54437/irsyaduna.v3i2.1035.

3 Mehmet Asutay and Isa Yilmaz, “Constituting an Islamic Social Welfare Function: An Exploration through Islamic
Moral Economy,” International Journal of Islamic and Middle Eastern Finance and Management 14, no. 3 (2021):
524-40, https://doi.org/10.1108/IMEFM-03-2019-0130.

4 Asutay and Yilmaz, “Constituting an Islamic Social Welfare Function.”

5 Mukhyar, “Tinjauan Peran Majelis Ulama Indonesia Dalam Mengoptimalkan Pengembangan Pendidikan
Enterpreneurship,” Jurnal Ar-Ribhu 4, No. 2 (2021): 237-51, Https://D0i.Org/10.46781/Ar-Ribhu.V4i2.422.
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DSN-MUI authority in determining aspects of sharia by correlating the position of fatwas

in the formation of legislation in Indonesia using legal positivization theory.

RESEARCH METHOD

This research used doctrinal method which analyse source of legal material comes
from statutory regulations, court decisions, legal theory, and expert opinions®. An in-
depth understanding of the decision aspect is carried out, because legal science is a
normative science and its impact is felt directly on human life and society’. The statutory
approach is used to examine the provisions of Law Number 21 of 2008 on Sharia
Banking, Law Number 19 of 2008 on State Sharia Securities (SBSN), and Law Number
4 of 2023 on the Development and Strengthening of the Financial Sector, in order to
understand the construction of DSN-MUI’s authority within Indonesia’s positive legal
framework. The case approach is applied by analyzing Constitutional Court Decision
Number 65/PUU-XIX/2021 and Decision Number 100/PUU-XX/2022, with particular
attention to the judicial considerations affirming DSN-MUTI’s position as the authoritative

body in issuing sharia fatwas and its implications for legal certainty.

RESEARCH OUTCOME AND DISCUSSION
1. The Shari’a Finance under Legislations

The Indonesian financial system have recognized a dual financial system, i.e.
conventional and sharia financial systems.® The conventional financial system has been
running for a long time, while the Islamic financial system only emerged in the early
1990s. Recognition of the sharia financial system began with the establishment of sharia
banks in 1992 alongside conventional banks , so that two banking systems are accepted

(dual banking system), namely sharia banks and conventional banks.’ This confirmation

¢ Muhaimin, Metode Penelitian Hukum (Mataram University Press, 2020).

7 Shidarta Shidarta, “Bernard Arief Sidharta: Dari Pengembanan Hukum Teoretis Ke Pembentukan Ilmu Hukum
Nasional Indonesia,” Undang: Jurnal Hukum 3, no. 2 (2020): 441-76, https://doi.org/10.22437/ujh.3.2.441-476.

8 The concept of dual economic system, dual financial system and dual banking system in Indonesian legislation is,
among other things, confirmed in Law Number 10 of 1998 concerning Amendments to Law Number 7 of 1992
concerning Banking. Law No.21 of 2008 concerning Sharia Banking, Law No.40 of 2014 concerning Insurance, and
Law no. 7 of 1989 concerning Religious Courts as amended by Law no. 3 0of 2006 and Law no. 50 of 2009.

% Based on Government Regulation no. 72 of 1992 concerning Banks Based on Profit Sharing Principles, which is an
implementing regulation of Law no. 7 of 1992 concerning Banking. In Article 1 Paragraph (1) PP No. 72/1992 stated
that: “Banks based on the profit sharing principle are commercial banks or people's credit banks that carry out business
activities solely based on the profit sharing principle”. Recognition of Islamic banks is even more firmly stated in
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of the dual banking system is also regulated in Law Number 21 of 2008 concerning Sharia
Banking. Even in the latest law at the beginning of 2023 in the financial sector, namely
Law Number 4 of 2023 concerning the Development and Strengthening of the Financial
Sector (UUP2SK), the existence and recognition of sharia finance in the financial system
in Indonesia has been confirmed. The recognition of a dual financial system in other fields
besides banking is also emphasized, namely in the fields of capital markets,'® and non-
bank financial industry sectors such as insurance/reinsurance, guarantees, finance
companies and other financing institutions.

The main difference between conventional finance and sharia finance is that sharia
finance is run based on sharia principles. The use of the words "Sharia Principles" as a
distinction from conventional financial activities has been widely written in various
Indonesian laws, including in the Sharia Banking Law, Insurance Law, Guarantee Law,
Limited Liability Company Law, and various implementing regulations from each law.

Law No. 21/2008 concerning Sharia Banking explains that what is meant by sharia
principles are the principles of Islamic law in banking activities based on fatwas issued
by institutions that have the authority to determine fatwas in the field of sharia (Article 1
point 12). Likewise in other legislation, which substantially contains two important
purposes regarding what is called sharia principles, namely (1) principles of Islamic law,
and (2) determination of parties/institutions authorized to issue fatwas which are the basis
of sharia principles. The first part is an affirmation that sharia principles are principles of
Islamic law. Sharia finance in carrying out its business activities must be guided by the
rules and norms explained in Islamic law. Islamic law is a set of regulations based on the
revelation of Allah and the Sunnah of the Prophet regarding human behavior, which are
recognized and believed to be binding on all Muslims'!. The main sources of Islamic law

are the Al-Quran and the Sunnah of the Prophet SAW as well as the ijtihad of ulama from

Article 1 paragraph 3 of Law No. 10 of 1998, among other things, the provisions of Article 1 paragraph 3 interpret
Commercial banks are banks that carry out business activities conventionally and/or based on Sharia Principles which
in its activities provides services in payment traffic.

19 At the opening of the sharia capital market on March 14 2003, Bapepam made a memorandum of understanding
(MOU) with DSN-MUI regarding the implementation of sharia capital market activities. Capital Market Supervisory
Agency (Bapepam) preparing infrastructure for the development of the sharia capital market including statutory
regulations. At that time, DSN had issued Fatwa No. 32/DSN-MUI/IX/2002 dated 14 September 2002 concerning
Sharia Bonds; Fatwa No. 33/DSN-MUI/IX/2002 dated 14 September 2002 concerning Sharia Mudharabah Bonds;
Fatwa No. 40/DSN-MUI/X/2003 dated 4 October 2003 concerning Capital Markets and General Guidelines for the
Application of Sharia Principles in the Capital Market Sector; and Fatwa no. 41/DSN-MUI/I11/2004 dated 4 March
2004 concerning Sharia Ijarah Bonds.

11 Ja’far Baehaqi, “Transformasi Hukum Islam Dalam Hukum Perbankan Syariah Di Indonesia,” IJTIHAD Jurnal
Wacana Hukum Islam Dan Kemanusiaan 14, no. 2 (2015): 211, https://doi.org/10.18326/ijtihad.v14i2.211-230.
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time to time'2. The second part of the definition of sharia principles is to emphasize the
existence of an institution that has the authority to issue fatwas on types of sharia financial
activities, products and services and to supervise the implementation of the said fatwa by
sharia financial institutions in general in Indonesia. In Article 26 of Law No.21/2008 jo.
Law No0.4/2023 stipulates that the institution that has the authority to issue fatwas in the
field of sharia is limited to the Indonesian Ulema Council (MUI)"?.

The MUI has established a separate body, namely the National Sharia Council of
the Indonesian Ulema Council or called DSN-MUI. DSN-MUI has duties, including
issuing fatwas on types of sharia economic and financial activities, products and
services'?. After the fatwa is issued by DSN-MUI, the substance of the DSN-MUI fatwa
is then used as a guideline/reference by regulators (Bank Indonesia, OJK, and Ministries
and Institutions) to make regulations in the operationalization of sharia finance as outlined
in regulatory regulations such as Bank Indonesia Regulations (PBI), Financial Services
Authority Regulations, and other implementing regulations. '

The existence of this dual financial system continues to be developed from time to
time. Institutionally, in an effort to develop sharia finance, the government in 2017
formed the National Sharia Finance Committee (KNKS)'®. Furthermore, in 2019 the
nomenclature was changed to not only "finance" but also sharia "economics", so that the
name KNKS changed to the National Committee for Sharia Economics and Finance
(KNEKS)!7. KNEKS is tasked with accelerating, expanding and advancing sharia
economic and financial development in order to support national economic resilience.

The function of KNEKS is to provide recommendations for policy direction and strategic

12 Moh Rasyid, “MENINJAU ULANG PRINSIP-PRINSIP SYARIAH DALAM PERBANKAN SYARIAH DI
INDONESIA,” Et-Tijarie: Jurnal Hukum Dan Bisnis Syariah 7, no. 1 (2023): 1-21,
https://doi.org/10.21107/ete.v7i1.7468.

B(Article 1 number 24 jo Explanation of Article 337 letter h ) Undang-Undang Nomor 4 Tahun 2023 Tentang
Pengembangan Dan Penguatan Sektor Keuangan (2023), https://peraturan.bpk.go.id/Details/240203/uu-no-4-tahun-
2023.

14 MUI, “Peraturan Organisasi Majelis Ulama Indonesia Nomor: 11/PO-MUI/VIII/2021: Anggaran Dasar Dan Tata
Tertib Dewan Syariah Nasional-Majelis Ulama Indonesia (DSN-MUI),” DSN-MUI, 2021,
https://dsnmui.or.id/kami/ad-art-dsn-mui/. (Article 4)

15 This is confirmed, among other things, in the provisions of Article 26 of Law Number 21 of 2008 jo. Law Number
4 of 2023 concerning Development and Strengthening of the Financial Sector states that (1) Business activities as
intended in Article 19, Article 20 and Article 21 and/or sharia products and services must comply with Sharia Principles;
(2) Sharia principles as intended in paragraph (1) are issued a fatwa by the Indonesian Ulema Council; (3) The fatwa
as intended in paragraph (2) is stated in the Financial Services Authority.

16 Peraturan Presiden Nomor 91 Tahun 2016 Tentang Komite Nasional Keuangan Syariah (2016),
https://peraturan.bpk.go.id/Details/40995/perpres-no-91-tahun-2016.

17 Peraturan Presiden Nomor 28 Tahun 2020 Tentang Komite Nasional Ekonomi Dan Keuangan Syariah (2020),
https://peraturan.bpk.go.id/Details/132021/perpres-no-28-tahun-2020.
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programs for national development in the sharia economic and financial sector; carrying
out coordination, synchronization, synergy in the preparation and implementation of
policy direction plans and strategic programs in the sharia economic and financial sector;
formulating and providing recommendations for resolving problems in the sharia
economic and financial sector and monitoring and evaluating the implementation of
policy directions and strategic programs in the sharia economic and financial sector!.
There is recognition of the existence of the implementation of sharia principles, not
only a dual financial system but also a dual economic system or combined into a dual
economic and financial system. Thus, the dual economic and financial system in question
requires that there be guidelines on sharia aspects issued by "institutions that have the
authority to determine fatwas in the field of sharia". Based on The Elucidation of Article
337 letter h of Law Number 4 of 2023, what is meant by the institution that has this
authority is the Indonesian Ulema Council. Then, in carrying out its duties to establish
Fatwas on sharia economics, business and finance, the MUI formed the National Sharia

Council-Indonesian Ulema Council, abbreviated as DSN-MUI".

2. Determination of Sharia Aspects by Religious and State Authorities

According to Weber, the criterion for every relationship involving herrschaf is a
form of voluntary submission®. In the Indonesian context, many Islamic community
groups proclaim their submission to these groups in the name of Islam. Sociologically,
there are around 60 Islamic social organizations that have fatwa institutions with fatwa
methods that are unique and different from each other. Each Islamic community
organization has its own scientific basis and allows for differences in the determination
of fatwas?!. Therefore, there will be chaos in society which requires a response from an
Islamic legal perspective to the dynamics that are occurring. Historically, the formation

of sharia banks was a result of the MUI National Conference in 1990, then the MUI was

18 Kusjuniati Kusjuniati, “Strategi Dan Peran Penting Komite Nasional Ekonomi Dan Keuangan Syariah (KNEKS)
Dalam Mendukung Ketahanan Ekonomi Nasional,” Widya Balina 5, no. 1 (2020): 112-23,
https://doi.org/10.53958/wb.v5il.55.

19 Ichwan Ahnaz Alamudi and Ahmadi Hasan, “Kedudukan Fatwa Dsn Dalam Tata Hukum Nasional,” Mitsagan
Ghalizan 3, no. 2 (2023): 11-31, https://doi.org/10.33084/mg.v3i2.6317.

20 Indraddin and Irwan, Strategi Dan Perubahan Sosial, (deepublihs, 2016).

2! Setyaningsih, “FATWA INSTITUTIONS IN ISLAMIC LAW,” Awang Long Law Review 5, no. 1 (2022): 314-20,
https://doi.org/10.56301/awl.v5i1.566.
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active in providing guidance, supervision and direction for the development of sharia
banking.

The Constitutional Court also provided an explanation of the position of the MUI
Fatwa and the position of the MUI/DSN-MUI in Islamic financial activities, which the
author categorizes as follows: first, the MUI/DSN-MUI have been historically and
sociologically proactive in the development of Islamic finance. The Constitutional Court,
in its deliberations, cited the responses and conclusions presented by the Government and
the MUI in the a quo case.?, explained the sociological importance of establishing the
MUI as an institution. Issuing fatwas on Islamic banking due to the large number of
Islamic community organizations (ormas) in Indonesia. Granting the authority to issue
fatwas to the National Council of Islamic Scholars (DSN-MUI) is intended to ensure order
and legal certainty in society. The Constitutional Court stated that:

Currently, in Indonesia, there are approximately 60 Islamic community
organizations that have fatwa institutions with unique fatwa-issuing methods that
differ from one organization to another.37 Each has its own religious scientific
basis, which may very well differ from one another. If fatwas regarding sharia
principles in Islamic banking business activities are not explicitly regulated in
law, in this case Law 21/2008, to be determined by religious authorities
representing Muslims, this has the potential to lead to differences in fatwas on the
same issues, including in the fields of Islamic economics and banking. Ultimately,
this will only confuse the public who use Islamic banking services and will create
legal uncertainty.” %

Furthermore, the Constitutional Court historically stated that:

The establishment of Islamic banks is a manifestation of the results of the MUI
National Conference in 1990. In this regard, the MUI has been actively issuing
fatwas related to Islamic banking activities long before being mandated by Law
21/2008. In the subsequent development of Islamic banking, the MUI has played
an active role and participated in providing guidance, supervision, and direction
for the development of Islamic banking®*.

Second, The MUI/DSN-MUI fatwa is responsive, proactive and anticipatory. Fatwa
in muamalah figh is a form of responsive effort by ulama to answer questions or problems

that occur in society. This means that a fatwa is issued after a request (based on demand)

22 The government's and the MUT's responses read out at the aquo case hearing are contained in Constitutional Court
Decision 65/PUU-X1X/2021 dated August 31, 2022, pages 223-224; 196; and 131.

23 Written statement by the President dated March 14, 2022, p. 15 and written statement by the MUI dated March 21,
2022, p. 17, as well as Constitutional Court, “Constitutional Court Decision 65/PUU-XI1X/2021,” Constitutional
Court, 2021, https://www.mkri.id/perkara/persidangan/putusan.

24 Written statement by the President dated March 14, 2022, p. 15 and written statement by the MUI dated March 21,
2022, p. 17, as well as Constitutional Court, “Constitutional Court Decision 65/PUU-X1X/2021.”
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in order to provide answers to something that has happened and the law has not yet been
decided. In terms of position, fatwas do not exist in the formal order of legal regulations
in Indonesia, but the legal system in Indonesia recognizes the existence of law that lives
in society (living law) therefore fatwas are used as legal doctrine which is the basis for
the formation of legislative regulations>.

Third, MUI Fatwa as a material legal source for BI and OJK laws and regulations.
Based on the description above, it is explicitly recognized that there is the application of
Islamic law in the field of agreements that apply to banking. Law Number 21 of 2008
concerning Sharia Banking mandates that the principles of Islamic law in question are
fatwas issued by the authorized institution in practice, namely the National Sharia Council
of the Indonesian Ulema Council (DSN-MUI).

The content of the fatwa will be included in technical regulations in the form of
Bank Indonesia Regulations (PBI) and in its development, currently the DSN-MUI fatwa
has become a reference for the Financial Services Authority (OJK) in preparing
regulations and codifying sharia banking products®®. According to the Constitutional
Court, "the MUI fatwa will be the material legal source for BI/OJK regulations
concerning Islamic banking. If viewed from the perspective of the Indonesian legal
system, this is also justified. Because, in the formation of statutory law, one of the sources
is Islamic law. When Islamic law as outlined in the MUI fatwa is used as the material
source for BI/OJK regulations, it cannot be considered constitutional at all*’."Thus,
according to the Constitutional Court, "the involvement of the MUI as a fatwa authority
(sharia principles) in relation to sharia banking business activities does not conflict with
the 1945 Constitution and does not create legal certainty." In fact, the Constitutional Court
is of the opposite opinion, that "granting Fatwa authority (sharia principles) to the MUI
provides legal certainty and also serves as a source of material law that will be included
in the regulations implementing banking business activities by the OJK and BI?®.

State authorities, in this case Bank Indonesia (BI) or the Financial Services

Authority (OJK), are institutions established by law. Although they still play a crucial

25 Constitutional Court, “Constitutional Court Decision 65/PUU-XIX/2021.”

26 Khotibul Umam and Vina Berliana Kimberly, Dinamika Perkembangan Hukum Islam Dalam Konstruksi
Hubungan Negara Dan Agama Di Indonesia Melalui Putusan Pengujian Undang-Undang Oleh Mahkamah
Konstitusi (Pusat Penelitian dan Pengkajian Perkara Mahkamah Konstitusi, 2019).

27 Constitutional Court, “Constitutional Court Decision 65/PUU-XIX/2021.”

28 Constitutional Court, “Constitutional Court Decision 65/PUU-XI1X/2021.”
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role in enforcing sharia principles in Islamic banking, if the authority to establish sharia
principles in Islamic banking is no longer delegated to the Indonesian Ulema Council
(MUI) but to BI or the OJK, this could potentially create a number of issues that could
lead to legal uncertainty. Based on its authority, so far the OJK only regulates products
and services from sharia banking through the process of transforming DSN-MUI fatwas
into OJK regulations®. OJK does not have the authority to disagree with the substance of
the fatwa issued by MUI/DSN-MUI. Therefore, the authority to determine sharia
principles is the authority of the DSN-MUI. The OJK has authority limited to regulating
and supervising the financial services sector™.

The applicant stated that the authority to determine sharia principles in the
implementation of sharia banking should not be the authority of the MUI but should be
handed over to BI or the OJK. Apart from that, Law Number 21 of 2008 describes the
existence of blank delegation, namely the government's extraordinary authority to make
the desired regulations. According to the applicant, this will give rise to a number of
problems which will lead to legal uncertainty*!. So, if the determination of sharia aspects
is given to BI or OJK it certainly does not fulfill the element of legal certainty if the
element is that the law must be based on a law. The establishment of Law Number 21 of
2008 concerning Sharia Banking is a form of recognition of the specificity of sharia
banking products and practices. MUI as a religious authority which includes ulama and
figh experts is the authority that has the authority to determine fatwas based on the results
of the ijtihad method carried out. The results will be a reference for BI or OJK in making
the fatwa into a regulation.

Indonesia is not a country that fully adheres to the Islamic legal system. However,
Indonesia has a tendency to adopt a civil law legal system>?.Several legal systems in
Indonesia apply and can be used as a reference for the formation of laws and regulations.
These legal systems include the customary law system and the Islamic legal system. This

is because the Indonesian people are familiar with the Islamic legal system because the

2 Arivatu Ni’mati Rahmatika, “DSN-MUI Dan Otoritas Jasa Keuangan Serta Perekonomian (Studi Literatur Dan
Fenomenologi),” PERFORMANCE : Jurnal Bisnis & Akuntansi 8, no. 2 (2018): 67-77,
https://doi.org/10.24929/feb.v8i2.612.

30 Constitutional Court, “Constitutional Court Decision 65/PUU-XIX/2021.”

31 Robert Alexy, “Gustav Radbruch’s Concept of Law,” in Law’s Ideal Dimension, by Robert Alexy (Oxford
University Press, 2021), https://doi.org/10.1093/0s0/9780198796831.003.0008.

32 Nur Rohim Yunus et al., “Civil Law System in Indonesia and Its Comparison with Other Legal Systems,” SALAM:
Jurnal Sosial Dan Budaya Syar-i 9, no. 5 (2022): 1629-50, https://doi.org/10.15408/sjsbs.v9i3.26168.
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majority of people in Indonesia embrace Islam. The customary law itself is due to cultural

diversity in Indonesia*>.

3. Positivization of the DSN-MUI Fatwa

This legal determination is mandated by Article 26 of Law Number 21 of 2008
concerning Sharia Banking jo. Law Number 4 of 2023 concerning Development and
Strengthening of the Financial Sector, states that the Indonesian Ulema Council (MUI) is
an institution that has the authority to issue fatwas in the field of sharia. However, when
referring to institutional law makers, MUI is not an institution recognized by the state as
law makers. Referring to the explanation from Jimly Ashiddiqie, law-making institutions
are divided into 2 (two) groups, namely state institutions and community institutions. The
elements referred to as state institutions are the government, parliament and the courts.
And what is meant by community institutions are indigenous communities, legal subjects,
and higher education research institutions**.

If institutionally the MUI is not included in the group of law-making institutions,
the fatwa issued by the DSN-MUI is a form of recognized legal source as according to
Bagir Manan who quotes N.E Van Duyvendijk who places fatwa as a source of material
law in the traditional group ( religious and moral opinions, legal traditions). Material legal
sources in this case can be defined as sources that determine legal rules or factors that
help form formal law. The material sources of law can come from social relations,
political power, social situations, religious traditions, customs and living law*’. Based on
this, the Constitutional Court decision Number 65/PUUXIX/2021, citing Ma'ruf Amin's
opinion, stated that a fatwa is an instrument for establishing a law and its position is very
important in providing legitimacy to the legality of everything.

The purpose of enacting a fatwa is so that there is justice or equality before the law,
there is protection, the benefits can be felt by the public and there is normative and
positive synergy. As according to Ibn Qayyim, quoted by Wahyudin Darmalaksana, the

aim of Islamic law is to provide happiness, prosperity and safety for mankind in this world

33 Ahmad Rajafi et al., “Exploring The Model of Implementation of Islamic Law in Indonesia,” AL-'ADALAH 17, no.
1 (2020): 31-50, https://doi.org/10.24042/adalah.v17i1.4577.

34 Hanif Fudin, “Aktualisasi Checks And Balances Lembaga Negara: Antara Majelis Permusyawaratan Rakyat Dan
Mahkamah Konstitusi,” Jurnal Konstitusi 19, no. 1 (2022): 202, https://doi.org/10.31078/jk1919.

35 Slamet Suhartono, “Eksistensi Fatwa Majelis Ulama Indonesia Dalam Perspektif Negara Hukum Pancasila,” 4/-
Thkam: Jurnal Hukum & Pranata Sosial 12, no. 2 (2018): 448, https://doi.org/10.19105/al-ihkam.v12i2.1255.
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and in the afterlife. This confirms that Islamic law does not separate justice and legal
certainty, justice in this case is inherent in legal certainty regardless of whether Islamic
law is written or unwritten. However, in a constitutional system written law is needed in
the form of a law to provide legal certainty and then legal compliance, even though the
written law does not necessarily accommodate a sense of justice at the level of
implementation’®.

The process of positivizing fatwas into statutory regulations is carried out so that
DSN-MUI fatwas have binding legal force. The positivization process is carried out by
absorbing fatwas into the form of statutory regulations. Although according to Remy
Sjahdeini, even without being stated in OJK/BI regulations, the DSN-MUI fatwa is
binding by itself as positive law based on Law Number 21 of 20087, After the
promulgation of Law Number 21 of 2008 concerning Sharia Banking, the regulation of
sharia banking products involved two institutions, namely DSN-MUI and the Sharia
Banking Committee (KPS) which was formed based on PBI Number 10/32/PB1/2008).

DSN-MUI is the institution that has the authority to form fatwas, while KPS
functions to implement the fatwa operationally. KPS will conduct discussions regarding
the fatwa which will be stated in the form of PBI or now POJK so that there are no
misinterpretations regarding the fatwa on the application of sharia principles to sharia
banking transactions. The KPS consists of a composition consisting of elements from
Bank Indonesia, the Ministry of Religion and elements of society with a balanced
composition with expertise in the field of sharia with a maximum of 11 (eleven) people.
Thus, the DSN-MUI fatwa is not positive law as intended in Law Number 12 of 2011
concerning the Formation of Legislative Regulations, but by translating and interpreting
the fatwa by KPS to become POJK, KPS can accelerate the creation of POJK with content
material. which comes from the DSN-MUI fatwa. The fatwa issued by DSN-MUI is
general in nature and its scope concerns financial transactions, so there needs to be a

special interpretation in its translation into statutory regulations’®.

36 Wahyudin Darmalaksana, Filsafat & Politik Hukum Islam Perbankan Syariah (Sentra Publikasi Indonesia, 2022).
37 Sutan Remy Sjahdeini, Perbankan Syariah: Produk-Produk Dan Aspek-Aspek Hukumnya (Kencana Prenada
Media, 2014).

38 Akhmad Faozan, “Pola Dan Urgensi Positivisasi Fatwa-Fatwa Dewan Syariah Nasional Majelis Ulama Indonesia
Tentang Perbankan Syariah Di Indonesia,” Al-Manahij: Jurnal Kajian Hukum Islam 10, no. 2 (2017): 309-21,
https://doi.org/10.24090/mnh.v10i2.941.
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Regarding State Sharia Securities (SBSN) products, the Constitutional Court
decision Number 100/PUU-XX/2022 also emphasized that if the DSN-MUI fatwa is not
immediately positivized there will be a legal vacuum, and so far there has been no fatwa
institution other than DSN- The MUI has the authority to issue fatwas in the context of
sharia economics. This is what illustrates that the state is not only engaged but also
proactive in developing the sharia economy.

After it was positivized as POJK, it became a law that was formally and materially
recognized. Several countries classify the function of fatwas, namely first, countries that
make Islamic sharia the basis and state laws that are implemented thoroughly and
perfectly. Second, the country applies secular law, so in this case the fatwa does not have
an important role and does not function in the state. Third, a country that combines the
application of secular law and Islamic law, the function of the fatwa will rest within the
scope of Islamic law only. Indonesia is a country that applies the third pattern of
government, which makes the position of fatwas in Indonesia an interesting study>°.

Based on Article 7 paragraph (1) of Law Number 12 of 2011 concerning the
Formation of Legislative Regulations, the types and hierarchy of statutory regulations are
as follows:

a. The 1945 Constitution of the Republic of Indonesia;
b. Decree of the People's Consultative Assembly;

c. Perpu;

d. Government regulations;

e. Presidential decree;

f. Provincial Regional Regulations;

g. Regency/City Regional Regulations.

Then in Article 8 paragraphs (1 and 2) it is emphasized that apart from the statutory
regulations mentioned in Article 7 paragraph (1), it is also stated that other regulations
such as regulations stipulated by the People's Consultative Assembly, the People's
Representative Council, the Regional Representative Council, the Court The Supreme
Court, the Constitutional Court, the Supreme Audit Agency, the Judicial Commission,
Bank Indonesia, Ministers, Bodies, Institutions, or Commissions at the same level

established by Law or the Government by order of Law, the Provincial Regional People's

39 M. Cholil Nafis, Teori Hukum Ekonomi Syariah (Ul Press, 2015).
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Representative Council, the Governor, the Regional People's Representative Council
Regency/City, Regent/Mayor, Village Head or similar level are recognized and have
binding legal force as long as they are ordered by higher statutory regulations or are
formed based on authority*’. The position of the DSN-MUI fatwa after being positivized
as POJK is that it has legal force and is a rule that is included in the statutory hierarchy,
because OJK is an institution that was formed and ordered by law. So, it is hoped that the
fatwa that has been absorbed in the POJK can apply to society and be implemented by
paying attention to sharia conformity*!.

The positivization of fatwas into statutory regulations, in the process of interpreting
and absorbing them, obstacles are often encountered, namely clashes with national laws
which are sometimes not in line with Islamic law*?. For example, national law only
recognizes debt and receivable transactions with interest in banking, while in sharia
principles interest transactions are prohibited because they are usury. Likewise, according
to sharia principles, banks are allowed to carry out real transactions such as buying and
selling and renting, on the other hand, national banking law does not recognize banking
practices in carrying out real transactions. Therefore, its implementation has not been
optimal. Apart from that, another obstacle in implementing the sharia economic fatwa is
that not all sharia economic actors know about the existence of the DSN-MUI fatwa, there
are still many opinions that the DSN-MUI fatwa does not have legal force because its
institutions are outside the government. Thus, the DSN-MUI fatwa cannot be
implemented perfectly because of the existing laws that are in effect and must be obeyed
by sharia economic actors.

4. Considerations of Constitutional Court Judges

There are three bases that researchers categorize in the judge's considerations in the
Constitutional Court decision Number 65/PUU-XIX/2021 regarding the review of Article
I number 12, Article 26 Paragraphs (1), (2), and (3), namely juridical, sociological, and
historical-philosophical. First, on a juridical basis Article 1 number 12 and Article 26

Paragraph (1), paragraph (2) and paragraph (3) of Law Number 21 of 2008 concerning

40 Hasananuddin Hasan, “Hierarki Peraturan Perundang-Undangan Negara Republik Indonesia Sebagai Suatu
Sistem,” Madani Legal Review 1, no. 2 (2017): 120-30, https://doi.org/10.31850/malrev.v1i2.32.

41 Umam and Kimberly, Dinamika Perkembangan Hukum Islam Dalam Konstruksi Hubungan Negara Dan Agama
Di Indonesia Melalui Putusan Pengujian Undang-Undang Oleh Mahkamah Konstitusi.

4 Irham Anas et al., “The Role of DSN-MUI Fatwa No.153/DSN-MUI/VI/2022 in Realizing Consumer Protection in
The Islamic Banking Sector,” EKONOMIKA SYARIAH : Journal of Economic Studies 8, no. 2 (2024): 20618,
https://doi.org/10.30983/es.v8i2.8697.
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Sharia Banking are correct in positioning the Indonesian Ulema Council (MUI) as the
authority that issuing a fatwa and establishing sharia principles, meaning that Law
Number 21 of 2008 concerning Sharia Banking is in accordance with the religious values
referred to in Article 28 J of the 1945 Constitution. Construction of norms Article 26
paragraph (1), paragraph (2), and paragraph ( 3) The Sharia Banking Law contains two
content material, namely regarding determining the substance of sharia principles relating
to the legal form of enshrining sharia principles in a statutory regulation. By referring to
the definition of sharia principles, which means the principles of Islamic law in banking
activities based on fatwas issued by institutions that have the authority to determine
fatwas in the banking sector. In this regard, the MUI is the authority appointed to
determine or determine standards for sharia principles, while the transformation of fatwas
into operational regulations in the financial sector is the authority of Bl or OJK.

Sharia principles have become positive law because of the designation by laws and
regulations in the field of sharia economics and finance as something that must be
implemented by sharia institutions and finance. This has consequences if there is a
violation of the DSN-MUI fatwa which has been positive, it will make the contracts made
null and void (null and void)*. Doctrinally, the substance of statutory regulations or what
is referred to as legal sources in the material sense can come from sources such as
religious law, customary law, and others. Even though it is a material source, the court is
of the opinion that the inclusion of this source in statutory regulations can only be
expressed by an institution that is clearly ordered by a statutory regulation under its
authority.

The principle of legal certainty is a basic legal value, this principle guarantees the
existence of an existing positive legal product**. In this regard, based on Law Number 23
0f 1999 concerning Bank Indonesia and Article 8 of Law Number 21 of 2011 concerning
the Financial Services Authority, neither BI nor OJK have duties or authority that can be
interpreted as the authority to establish sharia principles, especially in the context of
Syariah banking. This means that with legal certainty or based on written law, it is clear
that there is no such authority in the law to determine sharia principles as the fundamental

basis for transaction activities in sharia banking. Apart from that, in terms of human

43 Sjahdeini, Perbankan Syariah: Produk-Produk Dan Aspek-Aspek Hukumnya.
4 Mario Julyano and Aditya Yuli Sulistyawan, “Pemahaman Terhadap Asas Kepastian Hukum Melalui Konstruksi
Penalaran Positivisme Hukum,” CREPIDO 1, no. 1 (2019): 13-22, https://doi.org/10.14710/crepido.1.1.13-22.
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resources, BI and OJK do not have the competent human resources that Islamic legal
experts (fugaha) have as required by the MUI institution. So, if the authority of the
authority to determine sharia becomes the authority of BI or OJK, you will find
difficulties in formulating the substance because of limited knowledge regarding the

substance of determining sharia principles.

5. The Relationship between Religion and the State

The Court emphasized that the state does not need to enter into religious authority.
Religious authority is handed over to those who have the authority to do so. Even though
the state has the authority to form laws, when it comes into contact with the determination
of religious law, the state needs to limit itself by handing over the determination of the
legal material to the holder of religious authority. In this case, the state takes the role of
adopting religious law that has been established by religious authorities into positive law
that is enforced in the administration of state affairs in the field of religious management.
According to the view of the Constitutional Court, The pattern of relations between the
state and religion (Islam). In theory, Islamic political-constitutional experts (figh al
siyasah) have introduced 3 paradigms regarding the relationship between state and
religion, namely integralistic, independent symbiotic and secularistic*,or integrated
(unification between religion and state), intersectional (intersection between religion and
state), and secularistic (separation between religion and state)*®.

The first paradigm considers that religion (Islam) and the state are one and cannot
be separated (integralistic), so that the state as a political institution cannot be separated
from religious institutions at the same time. In this case, the state has absolute authority
in regulating community religious issues. The second paradigm considers that religion
and the state are related in an independent symbiotic manner, namely a reciprocal
relationship and mutual influence. In this context, religion needs a state because it is
through the state that religion can develop. On the other hand, the state needs religion,
because with religion the state can develop within an ethical and moral framework. The

third paradigm rejects independent integralistic and symbiotic relationships, and these

4 Lukman Arake, “AGAMA DAN NEGARA PERSPEKTIF FIQH SIYASAH,” Al-Adalah: Jurnal Hukum Dan
Politik Islam 3, no. 2 (2019): 79116, https://doi.org/10.35673/ajmpi.v3i2.200.

46 Azhar Ridhanie and Dahtiar, “Hubungan Agama Dan Negara Dalam Konteks Modernisasi Politik’,” Causa: Jurnal
Hukum Dan Kewarganegaraan 2, no. 11 (24): 13-23,

https://ejournal. warunayama.org/index.php/causa/article/view/2556.
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relationships are secularistic in nature. In other words, the relationship between religion
and the state is completely separate. There is no determination of Islam into a particular
form of a country.

The concept of the constitutional system or the social reality of society considers
the relationship between religion and the state to be in the form of an intersectional or
mutual symbiosis or a relationship between religion and the state, which means that it is
neither fully integrated nor completely separated*’. In this kind of relationship, according
to Syamsuddin and Abdillah, there are religious aspects that are included in the state and
there are also state aspects that are included in or require religious legitimacy. Therefore,
it is often said that Indonesia is neither a religious state nor a secular state. Indonesia is a
country that is institutionally secular but philosophically recognizes the existence of
religion in state life.

The characteristics of sharia finance in its business activities are based on sharia
principles. The regulation of sharia aspects to be used as guidelines by Islamic Financial
Institutions between one country and another, empirically differs according to the
conditions, space and background of each country. However, functionally it is agreed that
the regulation of sharia aspects by sharia authorities plays a fundamental role in ensuring
and increasing the credibility of Islamic Financial Institutions. This sharia aspect
authority, among other things, has the authority to issue fatwas via collective ijtihad*®.

Each country has different characteristics in establishing sharia aspect authority
institutions in sharia financial activities. This can be categorized into 3 (three) forms,
namely (1) sharia aspect authority which is under the Central Bank, in this case the
Central Bank appoints experts; sharia experts whose function is to issue fatwas or
resolutions on activities and products as well as contracts that will be carried out by
Islamic Financial Institutions; (2) the authority for sharia aspects is not under the Central
Bank, but is in an independent community institution/organization, in which there are
sharia experts whose function is to issue fatwas or resolutions on activities and products
as well as contracts that will be carried out by Islamic Financial Institutions ; and (3) the
authority for sharia aspects is not under the Central Bank or the Ministry, but rather

individual or institutional experts in the industry carrying out sharia industrial activities,

47 Ridhanie and Dahtiar, “Hubungan Agama Dan Negara Dalam Konteks Modernisasi Politik>.”
48 Marjan Muhammad, Islamic Financial System: Principle & Operations, 2nd ed. (International Shariah Research
Academy for Islamic Finance (ISRA), 2016).

Kanun: Jurnal llmu Hukum. Fakultas Hukum Universitas Syiah Kuala, Banda Aceh. 23111. ISSN: 0854-5499 |
e-ISSN: 2527-8482. Open access: http://www.jurnal.usk.ac.id/kanun

491


http://www.jurnal.usk.ac.id/kanun

Kanun: Jurnal llmu Hukum
Vol. 27, No. 2, (August, 2025), pp. 475-500.

who have sharia and financial expertise, but have the same function, namely giving fatwas
or resolution of activities and products as well as contracts that will be carried out by
Islamic Financial Institutions.

The first form example are (1) are Malaysia, Bahrain and Sudan as well as several
other Middle Eastern countries. In Malaysia there is a council known as the National
Sharia Advisory Council on Islamic Banking and Takaful (NSAC)*.This council
supervises sharia banking and takaful activities and acts as a single authority body whose
members are appointed by the leadership of the central bank. This NSAC functions to
provide advice to the central bank regarding various sharia banking and takaful
operations, coordinate sharia issues relating to sharia banking and finance (including
takaful), and analyze and evaluate aspects of sharia products or new schemes proposed
by banking institutions sharia and takaful companies™’.

Sudan also has a Shari'ah Supervisory Board (SSB) located at the Central Bank>!.
Likewise with Bahrain, Bahrain formed the National Sharia Advisory Council of the
Central Bank of Bahrain (CBB). According to the provisions, the CBB requires all banks
to establish independent Sharia boards and adopt AAOIFI governance standards.

The authority for sharia aspects lies with the Indonesian Ulema Council, as an
institution authorized by law, to issue fatwas or statements of sharia conformity in sharia
financial and banking activities. MUI is an independent mass organization, not under the
Central Bank or the Government or Ministries.>? In its implementation, in each sharia
financial industry, there is a DPS that monitors and provides advice and suggestions
regarding the financial industry's compliance with sharia aspects as per the

fatwa/statement of sharia conformity issued by the MUI/DSN-MUI.

49 Sudin Haron and Bala Shanmugam, Islamic Banking System: Concepts and Application (Pelanduk, 1997);
Mohammed Arrif, Islamic Finance in Malaysia: Growth & Development (Pearson Malaysia Sdn Bhd, 2017); Mohd
Daud Bakar and Engku Rubiah Adawiyah Engku Ali, Essensial Reading in Islamic Finance (Centre for Research and
training (CERT Publications Sdn Bhd), 2008).

30 Gusrianti Gusrianti and Putri Hendra Sari, “Transparency of Shariah Supervisory Board Information in Islamic
Banks of Indonesia and Malaysia: The Effect of Islamic Corporate Governance,” Jurnal Dinamika Akuntansi 15, no.
1(2023): 1-12, https://doi.org/10.15294/jda.v1511.38232; Bakar and Engku Ali, Essensial Reading in Islamic
Finance.

31 Izzani Ulfi, “Comparison Of Sharia Governance Model In Islamic Financial Institutions Between The Geg And
Asian Countries,” Jurnal Akuntansi Dan Manajemen Bisnis 2, no. 2 (2022): 149-57,
https://doi.org/10.56127/jaman.v2i2.248.

52 The Indonesian Ulema Council, hereinafter abbreviated as MUL, is a deliberation forum for Muslim ulama, zuama
and intellectuals. See Article 1 number 7 of Law No. 33 of 2014 concerning Halal Product Guarantees as amended by
Law No. 4 of 2023 concerning Development and Strengthening of the Financial Sector.
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The third example is some Middle Eastern countries and the UK. In the Middle
East> In general, the authority for sharia financial fatwas is handed over to the Sharia
Supervisory Board in the financial industry itself to issue fatwas on sharia aspects in
accordance with requests from the industry. In Saudi Arabia there is no National Sharia
Council. Sharia financial institutions are under the supervision of the Saudi Ministry of
Trade, not the Central Bank of Saudi Arabia (Saudi Arabia Momentary Agency-SAMA).
Sharia banks are considered to be of the same nature as commercial companies. The sharia
governance framework is built by market forces voluntarily and indirectly>* Likewise, the
UAE state delegates sharia supervision to DPS individuals®. In the United Arab Emirates
(UAE), as in other Gulf countries (Gulf Cooperation Council-GCC), Sharia law is the
main source of legislation in the UAE. However, in the context of regulating sharia
aspects of authority, there is no special institution for this matter. For sharia governance
arrangements, for example in Dubai, the DIFC Services Authority (The Dubai
International Financial Centre) has issued a requirement that every Islamic Financial
Institutions must implement the Sharia Governance Standards issued by AAOIFI.
Meanwhile, to supervise its implementation, a DPS of at least 3 people is appointed by
the Islamic Financial Institutions in question.

This also applies in Kuwait where there is no Sharia Board under the Central Bank
of Kuwait (CBK) which has fatwa authority for sharia finance and banking. The CBK
Law recognizes fatwa authority as resting with the Fatwa Council at the Ministry of
Awqaf and Islamic Affairs as the final authority for any Sharia disputes involving Islamic
banking and business. This Fatwa Council is an external body of the Central Bank of
Kuwait. In the event that financial and banking institutions carry out business activities
in accordance with sharia principles, they are obliged to form a Sharia Council at the
Islamic Financial Institutions. Like the financial institution Kuwait Finance House
(KFH), which has provided sharia banking services since 1976, there is a sharia board.

Meanwhile in Qatar, the Sharia governance framework is regulated by the Qatar Central

53 The term 'Middle East' in this paper is limited to the Gulf Cooperation Council (GCC), specifically the Kingdom of
Saudi Arabia and the United Arab Emirates. The GCC countries include Bahrain, Kuwait, Oman, Qatar, Saudi Arabia
and the United Arab Emirates. The United Arab Emirates (UAE) is a federation of seven emirates namely Abu Dhabi,
Ajman, Dubai, Fujairah, Ras al-Khaimah, Sharjah and Umm al-Qaiwain. Jonathan Ercanbrack, The Transformation of
Islamic Law in Global Financial Markets, (UK:Cambridge University Press, 2015), p. 238 & 265.

34 Izzani Ulfi, “Comparison Of Sharia Governance Model In Islamic Financial Institutions Between The Geg And
Asian Countries.”

35 Jonathan Ercanbrack, The Transformation of Islamic Law in Global Financial Markets (Cambrige University

Press, 2015).
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Bank (QCB) and the Qatar Financial Center (QCC). The QFC requires every company
carrying out business in the sharia finance sector to form a Sharia Supervisory Board,
consisting of a minimum of three people™.

The majority of Islamic Financial Institutions in England have a DPS/SSB (Shari'ah
Supervisory Board) which provides advocacy to the sharia industry based on the
company's organizational arrangements. Generally, the DPS consists of 3 people,
although there are Islamic Financial Institutions that use sharia consulting services or hire
a sharia expert. They are tasked with ensuring that the activities and products they carry
out comply with sharia principles. There are no special regulations from the government
regarding this matter, but full responsibility for sharia aspects is handed over to the DPS,
consultants or appointed experts®’.

The reality of diversity in determining who is the authority that issues the above
aspects of sharia cannot be separated from the background and historical conditions of
each country. This is also contained in the Academic Text of the Sharia Banking Bill
which is the material for drafting the Sharia Banking Law, that the fatwa authorities in
financial activities including sharia banking in several countries that carry out sharia
banking activities have variations/differences. Each has advantages and disadvantages,
but due to existing socio-historical realities, uniformity cannot be imposed regarding the
institutional authority of the fatwa in question.

6. Implications of the Constitutional Court's Decision

The Constitutional Court (MK) recognized and emphasized the existence of state
and religious authorities. The state need not interfere with religious authority. Religious
authority i1s delegated to those with the authority to do so. Although the state has the
authority to create laws, when it comes to establishing religious law, it must limit itself
by delegating the determination of the legal material to those with religious authority. In
this case, the state takes on the role of adopting religious law established by those with
religious authority into positive law, which is enforced in the administration of state

affairs in the field of religious management.

36 Abdulhadi Abdulrahim Tashkandi, “Shariah Supervision and Corporate Governance Effects on Islamic Banks’
Performance: Evidence from the GCC Countries,” Journal of Business and Socio-Economic Development, ahead of
print, October 14, 2022, https://doi.org/10.1108/JBSED-02-2022-0024; 1zzani Ulfi, “Comparison Of Sharia
Governance Model In Islamic Financial Institutions Between ThE GCG AND ASIAN COUNTRIES.”

57 Valentino Cattelan, Islamic Finance in Europe: Towards a Plural Financial System (Edward Elgar Publishing,
2013).
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The Constitutional Court's decision has two main implications, namely juridical and
sociological. Juridically, first, the Constitutional Court's decision is negative. The
legislator does not have the authority to add rights or reduce rights in sharia banking
transactions as requested by the applicant. The Constitutional Court only has the authority
to cancel and confirm the law being reviewed, while the follow-up to the Constitutional
Court's decision in confirming or canceling laws is the authority of law makers as stated
in Article 10 paragraph (2) of Law Number 12 of 2011 concerning the Formation of
Legislative Regulations. Second, in the Constitutional Court (MK) Decision Number
65/PUU-XIX/2021 which was read out at the MK Open Plenary Session on 31 August
2022, and secondly the Constitutional Court Decision Number 100/PUU-XX/2022,
which was read out in the Open Plenary Session On November 30 2022, the
Constitutional Court both rejected the applicant's request that Panda essentially delegated
the authority to determine sharia principles to an institution other than the MUI. However,
because of the decision, Article 1 number 12, Article 26 Paragraph (1), Paragraph (2),
and Paragraph (3) of Law Number 21 of 2008 remains in effect and the Constitutional
Court emphasized that the institution with the authority to issue fatwas is the Ulama
Council. Indonesia. Likewise, Article 25 and the Elucidation to Article 25 of Law Number
19 of 2008 concerning State Sharia Securities (SBSN) remain in effect as mandated by
law that the institution with authority is the MUI®%.

Sociologically, the Constitutional Court emphasized that religious institutions such
as the MUI function to guarantee legal certainty for stakeholders and at the same time
provide confidence to the public in using Sharia Bank products and services, so
regulations regarding sharia compliance issues and sharia aspect authority are part of what
is needed to be regulated regularly. clearly by paying attention to existing institutional
aspects that are accepted by the Muslim community in particular. Meanwhile, the
implementation of sharia aspects is followed up by the operational authorities of sharia
banking - in this case the OJK and BI.

The Constitutional Court emphasizes that religious institutions such as the MUI
function to ensure legal certainty for stakeholders while simultaneously providing

confidence to society in utilizing Islamic banking products and services. Consequently,

38 Izzani Ulfi, “Comparison Of Sharia Governance Model In Islamic Financial Institutions Between The Geg And
Asian Countries.”

Kanun: Jurnal llmu Hukum. Fakultas Hukum Universitas Syiah Kuala, Banda Aceh. 23111. ISSN: 0854-5499 |
e-ISSN: 2527-8482. Open access: http://www.jurnal.usk.ac.id/kanun

495


http://www.jurnal.usk.ac.id/kanun

Kanun: Jurnal llmu Hukum
Vol. 27, No. 2, (August, 2025), pp. 475-500.

the regulation of issues related to Sharia compliance and Sharia authority becomes an
essential aspect that requires periodic governance, taking into account existing
institutional structures that are widely accepted by the Muslim community in particular.
At the same time, the implementation of Sharia aspects is operationally followed up by
Islamic banking authorities, namely the Financial Services Authority (OJK) and Bank
Indonesia (BI).

The relationship between religion and public policy, it is necessary to develop
policy implementations that take a balanced position, neither fully endorsing nor entirely
rejecting the formalization of Islamic law. One manifestation of this balance is the
recognition of religious institutions by the state within both national governance and
society at large. In other words, the substantive or essential application of Islamic law can
be pursued through the integration or incorporation of Islamic legal principles into

national law and public policy in general®.

CONCLUSION

The Constitutional Court highlighted the distinction between state authority and
religious authority. The state does not need to be involved in religious authority, which
is entrusted to those who hold the appropriate religious legitimacy. While the state has
the power to create laws, it must limit itself when it comes to religious rulings by
delegating the determination of religious legal material to the religious authorities. In
this context, the state’s role is to incorporate religious laws established by these
authorities into positive law, which is then enforced in the administration of religious

affairs.

The Court’s decision has both legal and sociological implications. Legally, it
clarifies that the authority to issue fatwas belongs to the Indonesian Ulema Council
(MUI), as outlined in Law Number 21 of 2008 on Sharia Banking and Law Number 19
of 2008 on SBSN. The Court affirmed that there is no overlap between the authority of
DSN-MUI, OJK, and BI in the fatwa determination process, as each institution has its
defined role in formalizing fatwas into regulations (POJK). Furthermore, the Court

emphasized that the authority to issue fatwas in the field of sharia is rooted in the

39 Izzani Ulfi, “Comparison Of Sharia Governance Model In Islamic Financial Institutions Between The Geg And
Asian Countries.”
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historical, sociological, and legal standing of the Indonesian Ulema Council. This
authority is also supported by mutual agreement between lawmakers, including the
government and the DPR, to maintain legal order and certainty. From a legal perspective,
this ruling reinforces the position of DSN-MUI fatwas within Indonesia’s legal system.
It ensures that all sharia-based financial products, banking, insurance, or SBSN, are
grounded in fatwas issued by authoritative religious institutions. This decision sustains
the coexistence of sharia and conventional banking in Indonesia and promotes the
integration of religious norms with positive law through the formalization of fatwas in

financial regulation.
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