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ABSTRACT

This article explores the institutionalization of Islamic law in Indonesia, focusing on
Busthanul Arifin's thoughts regarding the initiation of Religious Courts and the
compilation of Islamic law within the Indonesian legal system. The study employs
normative juridical methods, analyzing legal principles, concepts, and doctrines. The
findings indicate that Busthanul Arifin's ideas have successfully contributed to the
institutionalization of Islamic law in Indonesia through three main pillars: First, Islamic
legal institutions, particularly Religious Courts, serve as the implementers of judicial
authority, encompassing material aspects, authority, and legal apparatus; Second, laws
and regulations, both material and formal, embody the spirit of sharia (al-Qur'an and
hadith), forming the basis for jurisprudence and guiding judicial decision-making; third,
the legal consciousness of Islamic law transforms it from an abstract concept into a
tangible, living law, referred to as "positive law" that is rooted in historical, sociological,
juridical, and philosophical values. The dynamic nature of these thoughts underscores the
importance of judicial interpretation, which depends on the competence of judges and law
enforcers. It is essential to evaluate how these ideas have contributed to justice within the
Indonesian legal system. This study offers a reflection on the institutionalization of
Islamic law in Indonesia, highlighting the shift from a majority awareness of Islamic legal
principles to their formal integration within a predominantly Western-based legal
framework.
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INTRODUCTION

The unification of law in Indonesia is a significant aspiration rooted in Busthanul

Arifin's vision of ensuring national legal continuity!. Efforts to develop and unify the

! Arifin Bustanul, Pelembagaan Hukum Islam Di Indonesia: Akar Sejarah, Hambatan, Dan Prospeknya (Gema Insan
Press, 1996); Khairuddin Tahmid and Idzan Fautanu, “Institutionalization of Islamic Law in Indonesia,” AL-
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country's legal system remain a central focus of Indonesia's legal dynamics®. Although
these efforts continue to be studied by legal experts, they have yet to achieve the desired
results®. Currently, Indonesian legal scholars have not fully identified a definitive national
legal profile, which is essential for the country's legal development. The legal landscape
in Indonesia is shaped by three main influences: the legacy of Dutch colonial law, the
integration of Islamic law, and the customary laws of local communities®.

Indonesia had adhered to the pluralism of the legal system. There are three legal
systems that were adopted before Indonesia's independence, namely: customary law
derived from the traditions and culture of the local community, Islamic law brought from
Arabia and Western law brought by Europeans®. Indonesia also had two courts before the
advent of Islamic law, namely the Pradata Court whose legal material comes from Hindu
teachings and the Integrated Court which uses unwritten material laws derived from the
customs of society®. This law is enforced differently in each region in Indonesia, which
is in sync with the traditions and culture of the local community. When Islam entered,

there was a process of acculturation of this law with Islamic law’.

"ADALAH 18, no. 1 (2021): 116, https://doi.org/10.24042/adalah.v18i1.8362; Siti Mahmudah, “The
Contextualization of Sharia and Its Contribution to The Development Of The Indonesian National Law,” AL-
"ADALAH 16, no. 1 (2019): 1740, https://doi.org/10.24042/adalah.v16i1.3393.

2 Muhazir Muhazir, “Islamic Law Politics in The Contemporary Era (Revealing The Struggle for The Positivization
of Islamic Law in Indonesia),” Al Hurriyah : Jurnal Hukum Islam 6, no. 1 (2021): 23-35,
https://doi.org/10.30983/alhurriyah.v6i1.3956; Peter Mahmud Marzuki, Pengantar llmu Hukum (Kencana, 2008);
Gemala Dewi et al., Hukum Perikatan Islam Di Indonesia (Kencana, 2007); Muhammad Irham, “Perkembangan
Politik Hukum Islam Pada Masa Klasik Dan Kontemporer,” Madania Jurnal Ilmu Politik Dan Pidana Islam 9, no. 1
(2019): 85-98.

3 Samsul Bahri, “Pelembagaan Hukum Islam Di Indonesia: Studi Peran Yurispudensi Mahkamah Agung Dalam
Positivisme Hukum Islam” (Universitas Muhamadiyah Surakarta, 2006),
https://eprints.ums.ac.id/7276/1/R100040039.pdf; BPHN, Simposium Sejarah Hukum (Binacipta, 1975); Rifyal
Ka’bah, Hukum Islam Di Indonesia (Yarsi University, 1999).

4 Muhammad Azani, “The Development of Islamic Law in Indonesia Through Traditional Theory and Legal
Changes,” Jurnal Mahkamah : Kajian llmu Hukum Dan Hukum Islam 6, no. 2 (2021): 113-28,
https://doi.org/10.25217/jm.v6i2.1626; Ni’matul Huda, “Pelembagaan Hukum Islam Untuk Masa Depan Bangsa
Indonesia Yang Pluralistik,” Unisia 30, no. 65 (2007): 251-63, https://doi.org/10.20885/unisia.vol30.iss65.art4.

> Amran Suadi and Mardi Candra, Politik Hukum: Perspektif Hukum Perdata Dan Hukum Pidana Islam Serta
Ekonomi Syariah (Kencana, 2016); Snouck C Hurgronje, Verspriede Geschriften van C. Snouck Hurgronje
(Kumpulan Karangan Snouck Hurgronje) (Inis, 1996); Samsidar Jamaluddin et al., “Opportunities And Challenges
Of The Implementation Of Islamic Law In Indonesia,” International Journal of Social Science 2, no. 5 (2023): 2177—
86, https://doi.org/10.53625/ijss.v215.4930; Nurrohman, “Hukum Islam Di Era Demikrasi: Tantangan Dan Peluang
Bagi Formalisasi Politik Syari’at Islam Di Indonesia,” Addin 9, no. 1 (170 AD): 2015.

¢ M. Noor Harisudin, “The Taqnin Of Indonesian Islamic Law Dynamic,” Journal Of Indonesian Islam 9, no. 1
(2015): 79-91, https://doi.org/10.15642/J11S.2015.9.1.79-100; Ahmad Azhar Basyir, “Hukum Islam Di Indonesia
Dari Masa Ke Masa,” in Peradilan Agama Dan Kompilasi Hukum Islam Dalam Tata Hukum Indonesia (Unisia UII
Press, 1993), https://journal.uii.ac.id/index.php/Unisia/article/view/5599.

7 Tresna, Peradilan Di Indonesia Dari Abad Ke Abad (Pradnya Paramita, 1978); Nicolas Habibi and Khairil Malik,
“Resiprokal Konstruk Bahasa Dan Budaya Arab Di Nusantara: Sebuah Kajian Metodologi,” Jurnal Al-Mashadir:
Journal of Arabic Education and Literature 4, no. 2 (2024): 73-94, https://doi.org/10.30984/almashadir.v4i2.1187;
Nicolas Habibi, “Konstruk Bahasa Dalam Tradisi Budaya Melayu Islam Kerinci,” Islamika : Jurnal llmu-Ilmu
Keislaman 22, no. 01 (2022): 16-36, https://doi.org/10.32939/islamika.v22i01.1346.

Kanun: Jurnal llmu Hukum. Fakultas Hukum Universitas Syiah Kuala, Banda Aceh. 23111. ISSN: 0854-5499 |
e-ISSN: 2527-8482. Open access: http://www.jurnal.usk.ac.id/kanun

351


http://www.jurnal.usk.ac.id/kanun

Kanun: Jurnal llmu Hukum
Vol. 27, No. 2, (August, 2025), pp. 350-377.

During the colonial period, the Dutch through its trade union (VOC) intended to
implement Dutch laws and legislation. He established legal judicial bodies in areas he
already controlled, but encountered obstacles in the process of implementation.
Therefore, he allowed the laws that were in force and the judicial institutions to remain
as they were. At that time, the Dutch government had not yet recognized the Serambi
Court as a legitimate judicial institution. The Serambi Court was formally recognized
juridically as a judicial body related to the Indonesian state system for the first time born
on August 1, 1882, based on Staatsbland Number 153 of 1882. This Staatsbland followed
up on the Decree of the King of the Netherlands, King Willem III which was contained
in Staatsbland number 152 of 1882, dated January 19, 1882 Number 24. This is the
beginning of official recognition of the existence of Religious Courts and Islamic law in
Indonesia®.

After Indonesia's independence, since the existence of the Ministry of Religion, the
existence and development of the Religious Courts has received attention, starting from
the existence of the Bureau of Religious Justice to the form of the Directorate of
Development of the Islamic Religious Judicial Agency in its organizational structure’. The
debate over the abolition of the Religious Courts arose with a number of legal rules issued
by the government. However, this does not stop happening because of the existence of
Islamic law that has been used diachronically. According to historical records, the
Religious Judiciary was first recognized as one of the bodies that exercised judicial power
in Indonesia since the promulgation of Law Number 19 of 1964 concerning the Principal
Provisions of Judicial Power, as an implementation of Articles 24 and 25 of the 1945
Constitution which was re-enacted through a Presidential Decree, July 5, 19591°.

After a long struggle by facing various challenges, the RUU-PA was finally passed
into Law Number 7 of 1989 concerning Religious Courts on December 29, 1989!! This
Law, in general, is the success of Indonesian Muslims in their efforts to organize their

lives in accordance with Islamic law, and in particular is the success of the Drafting Team

8 Mahkamah Agung Indonesia, Peringatan 130 Tahun Perjalanan Peradilan Agama 1882-2012 (Direktorat Jendral
Badan Peradilan Agama Mahkamah Agung RI, 2013).

® Muhammad Daud Ali, Hukum Islam Dan Peradilan Agama (Raja Grafindo Persada, 1997); Zaini Ahmad Noeh,
Peradilan Agama Islam Di Indonesia (Intermasa, 1980); Abdul Halim, Peradilan Agama Dalam Politik Hukum Di
Indonesia (PT Raja Grafindo Persada, 2000).

19 Hurgronje, Verspriede Geschriften van C. Snouck Hurgronje (Kumpulan Karangan Snouck Hurgronje).

! Undang-Undang (UU) Nomor 7 Tahun 1989 Tentang Peradilan Agama,
https://peraturan.bpk.go.id/Details/46804/uu-no-7-tahun-1989.
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of the draft Law (RUU). The seriousness of the Chairman of the Committee, namely
Busthanul Arifin, made a very significant contribution to the success of the process of
drafting Bill Number 7 of 1989'2,

Busthanul Arifin is one of its main movers and is involved as one of its senior
midwives, and in his work in the House of Representatives (DPR), he chairs the
Assistance Team to the Minister of Religion of the Republic of Indonesia. Then for the
Compilation of Islamic Law, Busthanul Arifin is the initiator and at the same time the
Chairman of the project. In addition to fighting for the existence of the Religious Justice
institution, Busthanul Arifin also wants to strengthen the ability of judges through the
power of their decisions. Busthanul Arifin realized that since the establishment of the
Religious Court in 1882, judges have not had a uniform basis. This is because Islamic law
has not yet become a positive law, but is still scattered in figh books. Although the books
have been recommended as the judges' handling, there are still different verdicts for the
same case. This results in the absence of legal certainty in the midst of society. To
overcome this, Busthanul Arifin offered the idea of the need to make a Compilation of

Islamic Law'3.

RESEARCH OUTCOME AND DISCUSSION
1. Busthanul Arifin’s Intellectual History And Works

After completing his education at Sekolah Rakyat, Busthanul Arifin continued his
education at Junior High School. His leadership spirit has been seen in this school. He
was appointed as the Chairman of the Sumatra High School Student Association at that
time. He obtained the title of the best student in Central Sumatra in the final junior high

school exam in 1948. In 1949, Busthanul Arifin enrolled as a high school student in

12 Abdul Manan, Aneka Masalah Hukum Perdata Islam Di Indonesia (Kencana, 2006); Djawahir Hejazziey, “The
Application of Islamic Law in Indonesia: Between Opportunities and Challenges,” Heritage of Nusantara:
International Journal of Religious Literature and Heritage 4, no. 1 (2015): 45-64,
https://doi.org/10.31291/hn.v4il.61.

13 Mahkamah Agung Indonesia, “Sejarah Kompilasi Hukum Islam,” in Instruksi Presiden Nomor 1 Tahun 1991
Tentang Kompilasi Hukum Islam (Direktorat Jenderal Badan Peradilan Agama, 2015); Basiq Djalil, Peradilan Agama
Di Indonesia (Kencana, 2000),
https://books.google.co.id/books?id=FMtADwAAQBAJ&printsec=frontcover&dq#v=onepage&q&f=false; Mukhtar
Zarkasyi, “"Kerangka Historis Pembentukan Undang-Undang Nomor 7 Tahun 1989,” in Mimbar Hukum: Aktualisasi
Hukum Islam, vol. 1 (Al-Hikmah & Direktorat Pembinaan Badan Peradilan Agama, 1990); Amrullah Ahmad and
Arifin Busthanul, Prospek Hukum Islam Dalam Kerangka Pembangunan Hukum Islam Di Indonesia (Pengurus Pusat
Ikatan Hakim Peradilan Agama, 1994).
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Jakarta until he graduated in 1951'%. In that year he immediately continued his studies at
the Faculty of Law, Gadjah Mada University (UGM), Yogyakarta. During his studies, he
was active in the Islamic Student Association (HMI) Yogyakarta Branch and he was
appointed as the General Chairman of the Yogyakarta Branch of HMI (1954-
1955)."°Busthanul Arifin led the Yogyakarta Branch of HMI and designed the HMI
emblem that is now officially used, which is upright as a symbol of the letter alif that
never knows, and with black and green colors. Black is the symbol of science, green is
the symbol of Islam. He completed his education at the Faculty of Law, Gadjah Mada
University (UGM), Yogyakarta in 1955'°.

In the late 1970s, the relationship between the Supreme Court and the Ministry of
Religion was strained. One of the root of the problem is the issue of cassation. The
Ministry of Religious Affairs insisted that the decision from the Religious Court should
not be appealed to the Supreme Court. On May 1, 1978, the Director of Islamic Judicial
Development Ichtijanto sent a circular letter to all Religious High Courts in Indonesia not
to serve cassation applications to the Supreme Court of the Republic of Indonesia. !”. The
reason is, in addition to the absence of implementing regulations, there is also no Supreme
Court Judge of Religion in the Supreme Court, said the Director of Development of the
Religious Justice Agency of the Ministry of Religion, Ichtiyanto, as written in the April
14, 1979 edition of Tempo. Officially, the signal for the cassation of the case from the
Religious Court was only on January 7, 1986, after the Chief Justice of the Supreme Court
Mudjono and the Minister of Religion Alamsyah signed the Decree. Prior to that, the
decision of the High Islamic Court (now Pengadilan Tinggi Agama) was final and
binding'®.

The Religious Court has long been respected by foreign institutions and is often
invited to international events. That's because one of them is qualified Human Resources

(HR) of the Religious Court. Busthanul Arifin recalled and explained when he was the

14 Direktorat Jenderal Peradilan Agama, “Majalah ‘Peradilan Agama’ Edisi Ke-3- Babak Baru Penyelesaian Sengketa
Ekonomi Syariah.”

15 Direktorat Jenderal Peradilan Agama, “Majalah ‘Peradilan Agama’ Edisi Ke-3- Babak Baru Penyelesaian Sengketa
Ekonomi Syariah,” Peradilan Agama Indonesia, 2013, 100; Amrullah Ahmad et al., Dimensi Hukum Islam Dalam
Sistem Hukum Nasional (Gema Insani Press, 1996),
https://books.google.co.id/books?id=6wdndB8eyKO0C&printsec=frontcover&source=gbs_ge summary_r&cad=0#v=
onepage&q&f=false.

16 Ahmad et al., Dimensi Hukum Islam Dalam Sistem Hukum Nasional.

17 Ahmad et al., Dimensi Hukum Islam Dalam Sistem Hukum Nasional.

18 Direktorat Jenderal Peradilan Agama, “Majalah ‘Peradilan Agama’ Edisi Ke-3- Babak Baru Penyelesaian Sengketa
Ekonomi Syariah.”
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Deputy Chairman of Environmental Affairs of the Religious Court of the Supreme Court
of the Republic of Indonesia. At that time, Busthanul Arifin received a special invitation
to deliver a paper on the development of the Religious Court in the Netherlands. With
good English skills, plus familiar Dutch literature, Busthanul Arifin was able to enchant
the participants in the event. Busthanul Arifin also hopes that the judges of the Religious
Court today can further improve themselves, by studying various legal sciences and trying
to master foreign languages, so that they can get along with various circles, including

from abroad!®.

2. History Of Legal Institutions In Indonesia

Islam entered Indonesia in the 1st century Hijriyah, or in the 7th/8th century AD
which was brought directly from Arabia by merchants from Mecca and Medina as well
as as Missionaries. Before the arrival of the Dutch, Islamic law had its own position in
Indonesia. Islamic law is the official law of Islamic kingdoms?. The existence of Islamic
legal institutions (judiciary) is a conditio qua non, that is, something that is absolute.
Wherever there is Islam and its adherents, there is a judiciary, albeit in a very simple form
and limited authority?!. The judicial system at that time as in the treasures of figh could
not be implemented. When there is a dispute or dispute in the communal community, it
is resolved in the form of the tradition of "tahkim", which is the parties involved in a
dispute case by voluntarily handing over their case to a person who is considered by the
litigant to be a mediator (muhakkam) with the provision that they will obey and submit
to the decision given. Usually, cases decided by the tahkim institution are those that are
not included in the criminal scope. The tradition of tahkim to muhakkam as a cilal will

be a religious justice in Indonesia.

19 Sudikno Mertokusumo, Sejarah Peradilan Dan Perundang-Undangan Di Indonesia Sejak 1942 Dan Apakah
Kemanfaatan Bagi Kita Bangsa Indonesia (Liberty Yogyakarta, 1983); Azani, “The Development of Islamic Law in
Indonesia Through Traditional Theory and Legal Changes”; Huda, “Pelembagaan Hukum Islam Untuk Masa Depan
Bangsa Indonesia Yang Pluralistik.”

20 Muhammad Daud Ali, “Hukum Islam Dan Pembangunannya,” Urnal Hukum & Pembangunan 6, no. 1 (1976),
https://scholarhub.ui.ac.id/cgi/viewcontent.cgi?article=1397&context=jhp; Suadi and Candra, Politik Hukum:
Perspektif Hukum Perdata Dan Hukum Pidana Islam Serta Ekonomi Syariah; Hurgronje, Verspriede Geschriften van
C. Snouck Hurgronje (Kumpulan Karangan Snouck Hurgronje); Basyir, “Hukum Islam Di Indonesia Dari Masa Ke
Masa.”

21 Mahkamah Agung Indonesia, Peringatan 130 Tahun Perjalanan Peradilan Agama 1882-2012; Jaenal Aripin,
Peradilan Agama Dalam Bingkai Reformasi Hukum Di Indonesia (Kencana, 2008); Hejazziey, “The Application of
Islamic Law in Indonesia.”
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When the adherents of Islam increase in number and are organized in an orderly
society, the position of judge or qadhi is carried out by election by ahlul hilli wal'aqdi,
that is, the appointment of a trusted person (expert) by the majlis or a group of prominent
people (respected), and by the delegation of authority from the head of state (sultan/king)
known as tauliyah, as explained by Zaini Ahmad Noeh that the judiciary (qadha') can be
carried out in three forms, Namely in the form of tauliyah from the imam, tauliyah from
ahlul hilli wal-"aqdi and by tahkim, if there is no judge somewhere?>.

The existence of the current religious justice institution is a series of continuous
traces of the entry of Islam, where Islamic law is the official of Islamic kingdoms and the
Religious Court is applied. Islamic kingdoms that had been established in the archipelago,
implemented Islamic law in their respective jurisdictions, namely the Pasai Islamic
kingdom, followed by the establishment of other Islamic kingdoms such as Demak,
Jepara, Tuban, Gresik, Ngampel (Surabaya), and Banten®*.

In the Eastern region of the archipelago, Islamic kingdoms also stand, such as
Tidore, Makassar, Goadi in South Sulawesi and Ternate, whose influence extends to the
Philippine archipelago®*. During the colonial period, the Dutch through the trade union
(VOC) intended to implement Dutch laws and legislation including the establishment of
judicial bodies in the areas it had controlled, it experienced various obstacles in the
process of its implementation. Therefore, the Netherlands allowed the applicable law,
including the original institutions in society, to be implemented as before. The Muslim
community can still carry out Islamic teachings or laws, using the portico court as an
institution for dispute settlement. At that time, the Dutch East Indies government had not
recognized the Serambi court as a legitimate judicial institution. The new porch court was
formally recognized juridically as a judicial body related to the state system for the first
time born in Indonesia on August 1, 1882, based on Staadblad Number 153 of 18822

The staadblad followed up on the decision of the Dutch king, King of the
Netherlands Willem III which was contained in staadblad Number 152 of 1882, dated

22 Noeh, Peradilan Agama Islam Di Indonesia; Halim, Peradilan Agama Dalam Politik Hukum Di Indonesia; Ali,
Hukum Islam Dan Peradilan Agama.

23 Tim Penyusun Kamus Pusat Pembinaan dan Pengembangan Bahasa, Kamus Besar Bahasa Indonesia (Balai
Pustaka, 1990); Tresna, Peradilan Di Indonesia Dari Abad Ke Abad.

24 Halim, Peradilan Agama Dalam Politik Hukum Di Indonesia.

2 Hurgronje, Verspriede Geschriften van C. Snouck Hurgronje (Kumpulan Karangan Snouck Hurgronje); Halim,
Peradilan Agama Dalam Politik Hukum Di Indonesia; Mahkamah Agung Indonesia, Peringatan 130 Tahun
Perjalanan Peradilan Agama 1882-2012.
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January 19, 1882 Number 24, was an official recognition of the existence of religious
courts and Islamic law in Indonesia in the Java and Madura regions, so the Religious
Court was formed where there was a District Court (Landraad)?®. With the establishment
of the religious court, Islamic law was confirmed. As an institution of Islamic law in
Indonesia, which at that time was called Priesteraaden which was then commonly referred
to as the Religious Meeting or Raad Agama and finally with the Religious Court?’.

The release of the Staatsblad was influenced by several Dutch legal and cultural
experts, including Lodewijk Willem Christian van den Berg (1845-1927). He stated that
Islamic law applies entirely in indigenous peoples and that is what is meant by the theory
of receptio in complexu. On the basis of this statement, the ruler recognized the enactment
of Islamic law for indigenous people who embraced Islam?®. The changes experienced by
the religious courts in the middle of these decrees are reorganization, forming religious
courts with the stipulation is an organization, forming a new religious court in addition to
the Landraad with the same jurisdiction, which includes districts with authority in the
fields of marriage, divorce, dowry, alimony, child validity, representation, inheritance,
grants, waqaf, shadaqah, and baitul mal.?° In fact, every time there is a change of cabinet
members or governor general, the Dutch government's policy guarantees freedom of
religion for all its Muslim citizens®’.In the Batavia statute of 1642, it is stated that the law
of inheritance for the Indonesian nation is treated as the law of Islamic inheritance. The
theory of receptio in complexu survived during the nineteenth century.

After the VOC (16021800) period ended, which lasted for two centuries, the Dutch
colonial government completely controlled the entire archipelago. Islamic law gradually
underwent a shift, the theory of Receptio In Complexu received sharp criticism by

Christian Snouck Hurgronje (1857-1936 AD)3!,was seen as contrary to the interests of

26 Halim, Peradilan Agama Dalam Politik Hukum Di Indonesia; Basyir, “Hukum Islam Di Indonesia Dari Masa Ke
Masa.”

27 Mahkamah Agung Indonesia, Peringatan 130 Tahun Perjalanan Peradilan Agama 1882-2012.

28 Said Agil Husein Al- Munawwar, Hukum Islam Dan Pluralitas Sosial (Penamadani, 2004); Departemen Agama
Indonesia, Sketsa Peradilan Agama (Departemen Agama RI, Direktorat Jenderal Pembinaan Kelembagaan Agama
Islam, Direktorat Pembinaan Badan Peradilan Agama Islam, 2000).

2 Abdul Manan, Etika Hakim Dalam Penyelenggaraan Peradilan: Suatu Kajian Dalam Sistem Peradilan Islam
(Kencana, 2015).

3 Hurgronje, Verspriede Geschriften van C. Snouck Hurgronje (Kumpulan Karangan Snouck Hurgronje).

31 Rachmat Djatnika, Hukum Islam Di Indonesia (Remaja Rosdakarya, 1991); Tahmid and Fautanu,
“Institutionalization of Islamic Law in Indonesia”; Samsidar Jamaluddin et al., “Opportunities And Challenges Of
The Implementation Of Islamic Law In Indonesia.”
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the Dutch East Indies government and finally the theory of receptie emerged which stated
that the law that applies in Indonesia is customary law (adatrecht).

The new Islamic law has the power if it is desired and accepted by customary law>?,
which aims to replace Islamic law with customary law and strengthen the interests of the
colonial government in the spread of Christianity in the Dutch East Indies region. The
reform of the Dutch East Indies law was carried out, the people were made aware to accept
Dutch law which was seen as better to replace Islamic law.

Throughout the Dutch colonial period, the existence of the Religious Court
experienced ups and downs. Especially after the emergence of the theory of receptie
created by Christian Snouck Hurgronje" and the appointment of Snouck by the colonial
government as an expert staff in 1889, which was in charge of advising the Dutch colonial

government33

.As a result of the influence of the theory of receptie and Snouck's policy as
an expert staff, the competence of the Religious Court related to zaken recht (material)
was revoked by the Dutch colonial government based on the Ordinance of 1931 and
transferred to the authority of the District Court. Then the nomenclature of the
Priesterraad (Religious Court) became penghoeloe gerecht and its authority was limited
to marriage only based on the Staatsblad of 1931.%*

Through article 2 paragraph (1) of the Staatsblad 1937 Number 116, the authority
of the Religious Court to adjudicate inheritance cases and other matters related to
property, especially land is declared revoked. Efforts to reduce the enactment of Islamic
law through the authority of the Religious Court were influenced by the growing opinion
among Dutch politicians and academics that the issue of marriage and inheritance was a
state problem. H.J. Nauta wrote in the newspaper Nieuwe Rotterdamsche Courant on July
27, 1937 that "Islam can be considered as a state within a state (staat in den staat), in the
Western view the regulation of the dimensions of horizontal relations between human
beings such as marriage and inheritance is the authority of the state, not religion"*>. Since
then, the competence of the Religious Court has been limited to marriage and divorce

issues. The Religious Court at this time could not carry out its own decisions, but had to

32 Djatnika, Hukum Islam Di Indonesia; Ka’bah, Hukum Islam Di Indonesia.

33 Halim, Peradilan Agama Dalam Politik Hukum Di Indonesia; Djatnika, Hukum Islam Di Indonesia.
34 Mahkamah Agung Indonesia, Peringatan 130 Tahun Perjalanan Peradilan Agama 1882-2012.

35 Halim, Peradilan Agama Dalam Politik Hukum Di Indonesia.
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be asked for fiat execution (confirmation) from the District Court (Landraad), because
the Religious Court did not have a official who had the authority to execute a decision.

During the Japanese colonial period (1942-1945), the situation that existed was
basically a form of status quo. Despite structural changes, namely "the change of the name
of Priesterrad (Religious Court) to Sooryo Hooin and Hop voor Islamiestiche Zaken
(Islamic High Court) to Kaikoo Kooto Hooin" The new name was based on the
transitional rule of article 3 of Osanu Seizu dated March 7, 1942 Number 1. On April 29,
1942, the Dai Nippon military government issued Law Number 14 of 1942 which
contained the establishment of the Gunsei Hooin (military government court)*®.

The position of the Religious Court at this time was threatened when at the end of
January 1945 the Japanese army government (Guiseikanbu) asked a question to the
Supreme Advisory Council (Sanyo-Aanyo Kaigi Jimushitsu) in the context of the
intention that Japan would give independence to the Indonesian nation, namely "the
attitude of the council towards the composition of the headman and the way to manage
the mosque treasury, in relation to the position of religion in the future independent
Indonesia"*’.The proposal and discourse to dissolve the Religious Court in 1945 was
carried out, namely when the advisor of the Ministry of Justice, Soepomo questioned the
Japanese Colonial government about the status of the Religious Court, the answer given
after consideration by the Supreme Advisory Council was to recommend that the
Religious Court be abolished®®. Then, to adjudicate Muslim cases is the authority of
ordinary courts that can be asked for consideration by a religious expert. However, this
discourse was not realized until then Indonesia became independent and power shifted to
the Government of the Republic of Indonesia.

When Japan surrendered its power and Indonesia proclaimed independence on
August 17, 1945, Japan's Sanyo-Aanyo Kaigi Jimushitsu (Supreme Advisory Council)
considered to be premature and the Religious Court continued to exist alongside other
courts. Then, after Indonesia's independence, since the existence of the Ministry of
Religion, the existence and development of the Religious Courts has received attention,

starting from the existence of the Bureau of Religious Justice to the form of the

36 Mahkamah Agung Indonesia, Peringatan 130 Tahun Perjalanan Peradilan Agama 1882-2012; Djalil, Peradilan
Agama Di Indonesia.

37 Djalil, Peradilan Agama Di Indonesia; Mahkamah Agung Indonesia, Peringatan 130 Tahun Perjalanan Peradilan
Agama 1882-2012.

38 Mahkamah Agung Indonesia, Peringatan 130 Tahun Perjalanan Peradilan Agama 1882-2012.
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Directorate of Development of the Islamic Religious Justice Agency in its organizational
structure.

The effort to abolish the Religious Courts after independence resurfaced with the
promulgation of Law Number 19 of 1948 concerning the Composition and Power of the
Judiciary and the Prosecutor's Office, it was expressly stated in the law, only three judicial
environments were recognized, namely the General Court, the State Administration, and
48 Military Courts*’. However, this law had not yet taken effect, due to the physical
revolution against the Dutch who wanted to regain control of Indonesia, so that the
existence of the Religious Court still existed. Then, Law Number 19 of 1948 was replaced
by Law Number 19 of 1964 concerning the Principal Provisions of Judicial Power. This
law first recognized the existence of the Religious Court*!. When this Law was declared
invalid by Law Number 6 of 1969 and replaced by Law Number 14 of 1970, the existence
of the Religious Courts was still recognized as one of the Judicial Powers. The position
of the Religious Courts has been strengthened after the 1945 Constitution was amended,
the Religious Courts are explicitly recognized in the constitution as one of the
implementers of judicial power in Indonesia which is under the Supreme Court. Judicial
power within the Religious Court is exercised by the Religious Court, which is the Court
of First Instance and the High Court of Religion, which is the Court of Appeal*’.44
Judicial power within the Religious Courts culminates in the Supreme Court as the
Supreme State Court.

The authority of the Religious Court according to Law Number 7 of 1989 is to
examine, decide, and settle cases at the first level between Muslims in the fields of: a)
marriage, b) inheritance, will, and grant, which are carried out based on Islamic law, c),
wagqf and shadaqah; while the High Court of Religion is tasked with and authorized to
adjudicate cases under the authority of the Religious Court at the appellate level, and
adjudicates at the first and last level disputes of jurisdiction between the Religious Court

and its jurisdiction®.

39 Penetapan Pemerintah No.1/S.D. Tanggal 3 Januari 1946 Tentang Pendirian Kementrian Agama Di Masa Kabinet
Sjahrir II, https://kemenag.go.id/artikel/sejarah.

40 See the provisions of article 6 paragraph (1) Undang-Undang (UU) Nomor 19 Tahun 1948 Tentang Susunan Dan
Kekuasaan Badan-Badan Kehakiman, https://peraturan.bpk.go.id/Details/25778/uu-no-19-tahun-1948.

41 Undang-Undang (UU) Nomor 19 Tahun 1964 Tentang Ketentuan-Ketentuan Pokok Kekuasaan Kehakiman,
https://peraturan.bpk.go.id/Details/50331/uu-no-19-tahun-1964. Article 7 Paragraph 1

4 Undang-Undang (UU) Nomor 7 Tahun 1989 Tentang Peradilan Agama.

43 Undang-Undang (UU) Nomor 7 Tahun 1989 Tentang Peradilan Agama. Article 51 Paragraph 1
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The field of "marriage" in question is matters regulated in or based on the applicable
law on marriage that is carried out in accordance with sharia**. The matters under the
authority of the Religious Court are regulated in Law Number 1 of 1974 concerning
Marriage. This law was followed up with Government Regulation Number 9 of 1975
concerning the Implementation of the Marriage Law, which is a positive legal rule based
on Islamic law.*> What has been regulated in the laws and regulations is also regulated in
the Compilation of Islamic Law which is the applicable law (substantive law) for
Religious Court judges in deciding cases. The Compilation of Islamic Law (KHI) was
compiled with the intention of completing the Marriage Law and tried to practically sit it
as a legal law even though its position was not the same as that. KHI is the parent of the
Marriage Law. "In its position as a practical implementation of the Marriage Law, the
material must not be contrary to the Marriage Law"*. KHI consists of three books. Book
I regulates the Law of Marriage, Book II regulates the Law of Inheritance and Book III
regulates the Law of Waqf.

Applied law (material law) for the Religious Courts before the Compilation of
Islamic Law was spread in the figh books of various schools where the number is
unlimited, with the issuance of the Circular of the Bureau of Religious Justice No.
B/1/735 dated February 18, 1958 as the implementation of Government Regulation No.
45 of 1957 concerning the Establishment of Religious Courts/Syar'iyah Courts outside
Java and Madura. In letter B of the Circular Letter it is explained as follows:

In order to obtain legal unity in examining and deciding cases, the judges of the
Religious Court/Syar'iyah Court are encouraged to use as a guideline the
following books: Al-Bajuri, Fath al-Mu'in, Syarkawi'ala at-Tahrir,
Qalyubi/Mabhalli, Fath al-Wahhab with its syarah, Tukhfah, Targhib al-Musytaq,
Qawan al-Syar'iyah li al-Sayyid bin Yahya, Qawan al-Syar'iyah li al-Sayyid
Sadaqah Dakhlan, Syamsuri fi al-Fara'idl, Bughyat al-Musytarsyidin, Al-Figh
Alaa Mazahib al-Arba'ah, and Mughn al-Muhtaj.*’

The Religious Judiciary was first recognized as one of the bodies that exercised
judicial power in Indonesia since the promulgation of Law Number 19 of 1964 concerning

the Principal Provisions of Judicial Power, as an implementation of Articles 24 and 25 of

# Undang-Undang (UU) Nomor 3 Tahun 2006 Tentang Perubahan Atas Undang-Undang Nomor 7 Tahun 1989
Tentang Peradilan Agama, https://peraturan.bpk.go.id/Details/40154/uu-no-3-tahun-2006.

4 Manan, Aneka Masalah Hukum Perdata Islam Di Indonesia.

4 Amir Syarifuddin, Hukum Perkawinan Islam Di Indonesia (Prenada Media, 2007).

47 Mahkamah Agung Indonesia, “Sejarah Kompilasi Hukum Islam.”
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the 1945 Constitution which was re-enacted through a Presidential Decree, July 5, 1959.
The law expressly states that "Religious Justice is one of the judicial environments in
Indonesia that is tasked with administering judicial power, in addition to the General
Court, Military Court and State Administrative Court". The four judicial environments
technically culminate in the Supreme Court, and organizationally, administratively and
financially are under the responsibility of the departments concerned.*®

Law Number 19 of 1964 was then amended by Law Number 14 of 1970 and the
Religious Courts were maintained together with three other judicial bodies. Article 12 of
the Law states that the structure, powers, and proceedings of the judiciary are regulated
in a separate law. As a mandate of the article, with the Decree of the Minister of Justice
No. G-164-PR-09.03 of 1982, a Committee/Team for the Discussion of Religion and the
Preparation of the Draft Law on Religious Justice (RUU-PA) was established as well as
an Interdepartmental Committee for the Preparation of the Draft Law on Religious Justice
Proceedings®.

Although the drafting of the Bills is a mandate from articles 10 and 12 of Law
Number 14 of 1970 concerning the Basic Provisions of Judicial Power, when the
government submitted it to the House of Representatives for discussion, the reaction
against the presence of the Bill was very strong. First, their desire for religious affairs
(Islamic law) to become the communal affairs of Muslims, the government is seen as not
needing to interfere in this matter. Second, they want the authority of the Religious Court
to be integrated into the General Court, cases related to the Religious Court are
sufficiently handled by the District Court. Third, the group that openly states that it rejects
the Bills and the existence of Religious Courts in Indonesia™’.

After a long struggle by facing various challenges, the RUU-PA was finally passed
into Law Number 7 of 1989 concerning Religious Courts on December 29, 1989. With
the passage of the Law, a very fundamental change occurred for the existence of the
Religious Justice institution. One of the fundamental changes is the birth of the position
of Bailiff in each Religious Court, with the main task as the executor of the decision’!.

Thus, the decision of the Religious Court which has been to be confirmed and

8 Djalil, Peradilan Agama Di Indonesia; Zarkasyi, “"Kerangka Historis Pembentukan Undang-Undang Nomor 7
Tahun 1989.”

4 Ahmad and Busthanul, Prospek Hukum Islam Dalam Kerangka Pembangunan Hukum Islam Di Indonesia.

30 Saidi, Analisa Pola Reaksi Terhadap RUU-PA.

51 Undang-Undang (UU) Nomor 7 Tahun 1989 Tentang Peradilan Agama. Article 1
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subsequently implemented by the District Court, after the ratification of Law Number 7
of 1989 the Religious Court can already carry out its own decisions and no longer need
to be confirmed first by the District Court for fiat execution™.

Busthanul Arifin is one of its main movers, and in his work in the House of
Representatives (DPR), he chairs the Assistance Team to the Minister of Religion of the
Republic of Indonesia. Then for the Compilation of Islamic Law, Busthanul Arifin is the

initiator and at the same time the Chairman of the project

.This seriousness is not only
reflected in his words, but also seen from his closeness with the scholars in daily life, as
well as in his official life, including when discussing the RUU-PA. This can be seen,
among others, from Busthanul Arifin's speech at a limited meeting of the Central
Management of the Association of Judges of Religious Courts (PP-IKAHA)" in Malang,
East Java on June 3, 1994 in order to appreciate the birth of Law Number 7 of 1989. He
stated that: "I am increasingly convinced that if we talk about Islam, the ulama should be
included and even the basis for it">*. Then he recalled the dialogue between West Java
scholars and the Indonesian Ulema Council (MUI) at the Istiglal mosque in Jakarta
regarding the RUU-PA. At that time, the Chairman of the West Java Islamic Boarding
School Cooperation Agency (BKSPP), the late K.H. Sholeh Iskandar said: "We scholars
take action not based on faith alone, not our own interests, but based on the interests of
the state. When the government proposed the Marriage Bill, we came to protest, because
the bill was not right. Now we have come to support the government"*>.

In addition to fighting for the existence of the Religious Justice institution through
the drafting of the Bill-PA, Busthanul Arifin also wants to strengthen the ability of judges
through the power of their decisions. Busthanul Arifin realized that since the
establishment of the Religious Court in 1882, judges have not had a uniform basis. This
is because Islamic law has not yet become a positive law, but is still scattered in figh

books. Although the books have been recommended as the judges' handling, there are still

32 Undang-Undang (UU) Nomor 1 Tahun 1974 Tentang Perkawinan, https://peraturan.bpk.go.id/Details/47406/uu-no-
1-tahun-1974. Article 63 paragraph 2

53 Munawir Sjadzali, “Relevansi Hukum Keluarga Islam Dengan Kebutuhan Masa Kini,” in Dimensi Hukum Islam
Dalam Sistem Hukum Nasional, 1st ed. (Gema Insani Press, 1996); Alamsyah Ratu Perwiranegara, “Strategi
Perjuangan Umat Islam Di Bidang Hukum,” in Dimensi-Dimensi Hukum Islam Dalam Sistem Hukum Nasional:
Mengenang 65 Th. Prof-Dr.Bustanul Arifin SH (Gema Insani Press, 1996).

% Ahmad and Busthanul, Prospek Hukum Islam Dalam Kerangka Pembangunan Hukum Islam Di Indonesia.

35 Ahmad and Busthanul, Prospek Hukum Islam Dalam Kerangka Pembangunan Hukum Islam Di Indonesia; Wahyu
Widyana, Mutiara Yang Tak Terlupakan Dan Tokoh-Tokoh Peradilan Agama Di Indonesia (Mahkamah Agung RI,
2012).
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different verdicts for the same case. This results in the absence of legal certainty in the
midst of society®®. To overcome this, Busthanul Arifin offered the idea of the need to
make a Compilation of Islamic Law, which is based on three main considerations for the
implementation of Islamic law in Indonesia, namely: First, the Islamic law that is enforced
must be clear and can be implemented by law enforcement officials and by the
community, Second, standardize the perception of the limits of the definition of shari'ah
(Islamic law) and how to implement it, so that the support of the 1945 Constitution and
other laws as a legal umbrella for religious people to carry out their religious teachings
can be applied in real terms; and third, in three countries Islamic law has been used as
state legislation, namely in India, Turkey and Sudan®’.

Although in the hierarchy of laws and regulations the Compilation of Islamic Law
is in the form of a Presidential Instruction with non-binding legal force, for judges in the
Religious Courts, the Compilation of Islamic Law is a formal and material law that is
guided after Law Number 1 of 1974 concerning Marriage and Law Number 7 of 1989
concerning Religious Courts®®. The great benefits and role of the Compilation of Islamic
Law for the life of Muslims in Indonesia, four things can be noted from Presidential
Instruction No. 1 of 1991 and Decree of the Minister of Religion No. 154 of 1991, namely:
1). The order to disseminate KHI to the Islamic community to use it as a living legal
norm; 2). The legal content of marriage, inheritance, and waqf in KHI ends the double
perception of the application of Islamic law in these areas of law, as designated by article
2 paragraph 1 of Law Number 1 of 1974 concerning Marriage, regarding divorce
procedures in Law Number 7 of 1989, in the field of inheritance showing the values of
balance and justice as well as equal rights before the law for heirs who are faced with
legal choices, and the Waqf Law can be applied to normative facts that experience
obstacles in the settlement of waqf cases, such as the abandonment of waqf assets or the
management of waqf objects that are not in accordance with waqf law. 3). Designation of
the area of KHI enforcement, namely Government agencies and the community that needs

it>.

36 Theo Huijbers, Filsafat Hukum Dalam Lintas Sejarah (Gema Insan Press, 1996).

57 Bustanul, Pelembagaan Hukum Islam Di Indonesia: Akar Sejarah, Hambatan, Dan Prospeknya.

38 Saidi, Analisa Pola Reaksi Terhadap RUU-PA; Tempo, Bukan Ruu Piagam Jakarta.

59 Abdul Gani Abdullah, “Pemasyarakatan Instruksi Presiden RI Nomor 1 Tahun 1991 Tentang Kompilasi Hukum
Islam,” Mimbar Hukum 3, no. 5 (1992).
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3. Contribution Of Busthanul Arifin’s Thought

According to Busthanul Arifin, the proclamation of Indonesian independence is
essentially a proclamation of independence from the laws imposed by the colonizers on
the Indonesian nation®®. For example, the Civil Code (Burgerlijk Wet Boek) that applies
in Indonesia is a Dutch Colonial heritage, Het Herziene Indonesisch Reglement (H.L.R)
or also known as Reglement Indonesia updated (RIB), which was enforced by Stbl. 1848
Number 16 and Stbl. 1941 Number 44, and R. Bg was stipulated based on the Ordinance
dated May 11, 1927 and took effect based on Stbl. 1927 dated July 1, 1927, also known
as the Opposite Regional Regulation®'. Where the law books are still valid in Indonesia
with the legality of the Transitional Rule of Article 1 of the 1945 Constitution, in fact, in
addition to the moral values contained in them are not derived from the teachings adopted
by the majority of the Indonesian population, the time span of their enactment in
Indonesia has been very long National Heroes, such as Sisingamangaraja, Tengku Umar,
Tuanku Imam Bonjol, Prince Diponegoro, Pattimura, and a number of other heroes who
opposed the Dutch colonizers fought for Indonesian independence contained the meaning
of independence from the enforcement of colonial law. Indonesia's independence has
been more than half a century, but the law is still in force as a colonial legacy. We have
not fulfilled the obligation to migrate in the field of law nationally. Indonesia has not yet
had its own national legal identity®?.

One interesting thing to learn from the present and future Islamic society, especially
for Muslim scholars and Muslim legal practitioners, is Busthanul Arifin's insightful
thoughts on the existence of Islamic law in Indonesia. Busthanul Arifin has had a latent
obsession since becoming a judge in Semarang, in 1956 to make Islamic law integrated
into people's lives and become one of the sources in the preparation of national law®.

There is an "oddity" in the legal conditions in Indonesia, where in a university there
are three lecture pulpits in civil law, namely Western civil law, customary civil law, and
Islamic civil law. It is an unnatural thing, there should only be one civil law for the entire
population It is because Indonesia does not have a standard legal language, the law in

Indonesia is dominated by the law of colonial heritage, what is enforced is the principle

60 Busthanul Arifin, “Muharram Bulan Hijrah,” in Dalam Hukum Pun Ada Wajib Hijrah, vol. 47 (Al-Hikmah, 2000).
o1 Djalil, Peradilan Agama Di Indonesia.

62 Arifin, “Muharram Bulan Hijrah.”

63 Arifin Bustanul, Transformasi Hukum Islam Ke Hukum Nasional (Al-Hikmah, 2001).
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of concordance, in the sense that the standard laws apply in the Netherlands (civil,
criminal and procedural law) are applied in Indonesia®. Busthanul Arifin's thoughts are
a very valuable record in orienting the direction of the institutionalization of Islamic law
in Indonesia. According to Busthanul Arifin's thoughts, in order to support or contribute
to Islamic law to the development of national law, the step that must be taken is to

institutionalize Islamic law.

1) Clarifying the Confusion of the Legal System in Indonesia

This means that elements of customary law, Islamic law and Western law are mixed
and formed into a national legal structure® namely a legal system formed from the
process of discovery, development, and adjustment of several legal systems. According
to Ismail Saleh, Minister of Justice (1984-1993), in drafting national laws, a mixture of
Islamic legal systems, European law, and customary law that already exists in Indonesia
can be used, and even international law sources are open, if the material is in accordance
with and compatible with the legal needs of all people in the future and does not contradict
the values of Pancasila. According to Soepomo, what is effective is the assimilation of
Western understandings in a form that is in accordance with the structure of Indonesian
society itself®® Because the majority of Indonesian people embrace Islam, Islamic law
dominates. From this arises the need to standardize terminology or legal language, which
of course cannot be separated from the national language of a nation, which in Indonesia
is Indonesian®’. In the previous discussion, it was stated that the legal system in Indonesia
is a pluralist legal system. According to Busthanul Arifin in Indonesia, there is a conflict
between three legal systems, namely: Islamic Law, Civil Law (Netherlands), and
Customary Law®®,

Legal conflicts often occur between Islamic family law and Civil (Western) law,
not only conflicts but also conflicts. It is clear that when formulating article 2 paragraph
(1) in Draft Law Number 1 of 1974 concerning Marriage, the result of the formulation

agreed: Marriage is valid, if it is carried out according to the law of each religion and its

% Bustanul, Transformasi Hukum Islam Ke Hukum Nasional.

65 Bustanul, Pelembagaan Hukum Islam Di Indonesia: Akar Sejarah, Hambatan, Dan Prospeknya.

% jsmail Saleh, “Eksistensi Hukum Islam Dan Smabangannya Terhadap Hukum Nasional,” Kompas (Jakarta), 1989,
Ist & 2nd eds.; R Soerojo Wingjodipoero, Kedudukan Dan Perkembangan Hukum Adat Setelah Kemerdekaan
(Gunung Agung, 1983).

7 Bustanul, Transformasi Hukum Islam Ke Hukum Nasional.

8 Bustanul, Pelembagaan Hukum Islam Di Indonesia: Akar Sejarah, Hambatan, Dan Prospeknya.

Kanun: Jurnal llmu Hukum. Fakultas Hukum Universitas Syiah Kuala, Banda Aceh. 23111. ISSN: 0854-5499 |
e-ISSN: 2527-8482. Open access: http://www.jurnal.usk.ac.id/kanun
366


http://www.jurnal.usk.ac.id/kanun

Kanun: Jurnal llmu Hukum
Vol. 27, No. 2, (August, 2025), pp. 350-377.

beliefs". The conflict between Islamic law and customary law is evident in the field of
inheritance. In the general explanation of Law Number 7 of 1989 concerning Religious
Courts number 2, it is stated that the distribution of inheritance before the litigants can
consider choosing what law will be used in the distribution of inheritance (Islamic law or
customary law). In the field of Sharia Economics, it is a new competence for the Religious
Court. Conflict occurred again between Islamic law and Civil Law (West) with the birth
of Law Number 21 of 2008 concerning Sharia Banking in the explanation of Article 55
paragraph (2) letter d which reads: "through the courts within the General Court". This
article provides an opportunity to resolve Sharia Economic disputes with a choice of law
(choice of forum). However, with the decision of the Constitutional Court Number
93/PUU-X1/2012 dated August 29, 2013, the legal options in the field of Sharia
Economics contained in Law Number 21 of 2008 concerning Sharia Banking in the
explanation of Article 55 paragraph (2) letter d are declared to have no binding legal
force®.

2) Examining Three Legal Systems

According to Busthanul Arifin, studying the three legal systems (Western,
Customary, and Islamic) is guided by and based on Pancasila and the 1945 Law’®.On that
basis, the judicial system was also built. When Indonesia's independence was proclaimed,
it was thought about the basis and form of the state to be built. In the days leading up to
Indonesia's independence, ulama and zuama and other national thinkers had made an
agreement, mention it as a miitsaaqun that the state formed was the Republic of Indonesia
based on Pancasila and the 1945 Constitution. We have held the agreement of the
predecessors until now’!.

The influence of the conflict in the legal system during the Dutch colonial period
did not simply disappear after Indonesia's independence. The politics of Dutch colonial
law in the past, which had engineered the Serambi Court into a quasi-court, are still very
imprinted, the influence of scientific minds from the West (the Netherlands) is still strong,
because so deeply colonial doctrines permeate the minds of our jurists. Because the

demands of the Muslim community are continuously struggling to maintain and elevate

% Pengujian Undang-Undang Nomor 21 Tahun 2008 Tentang Perbankan Syariah, 93/PUU-X/2012.,
https://putusan3.mahkamahagung.go.id/peraturan/detail/11ead20981907550b1ac303930383035.html.

70 Wingjodipoero, Kedudukan Dan Perkembangan Hukum Adat Setelah Kemerdekaan.
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the existence of the Religious Courts in Indonesia. The struggle continued even though
Indonesia had achieved independence. Now is the time to review the nature and essence
of each legal system, as follows:

a. Customary Law

The science of customary law was invented by the Dutch legal scholar, C Van
Vollenhoven, scientifically engineered for the interests of colonial politics in opposition
to Islamic law. The Indonesian people only know customs such as: "Adat bercodei Syara'
and syara' bersendi Kitabullah", syara' mengato, adat Memakai"’?. Reviewing customary
law is easier, because legal experts agree with M. Soepomo's opinion that customary law
is an unwritten law, and almost every country has it. With such a stance, customary law
will not conflict with Islamic law and Western law’3."

b. Civil Law (Western)

Civil law is civil law inherited from the Dutch era, in the form of codifications such
as: "Civil Law (BW), Criminal Law (WS), Commercial Law (WvK), Civil and Criminal
Procedure Law (HIR, R.Bg). Due to the resistance of Dutch law scholars themselves
(customary law scholars), civil law is not fully treated in Indonesia"’*.All of the
codification books are used and have not been replaced, except for the Criminal Procedure
Code (KUHAP). According to Busthanul Arifin, "Indonesia does not have legal theories,
what is used until now are Western (Dutch) legal theories, it has also been supplemented
by its own views by legal experts, and in its application it has deviated a lot from the path
of jurisprudence, so on that basis we build an independent judicial system””.

c. Islamic Law

Review the discussion of Islamic law, shari'a, and figh. Busthanul Arifin assessed
that the terms sharia and figh are usually translated with Islamic law. The meaning of the
two terms is often somewhat confusing, sometimes synonymous, and is also considered
different. Especially if one word is used in translation like Islamic law, the other uses the

word sharia as a synonym for "millat". There are also those who distinguish sharia from

72 Bustanul, Pelembagaan Hukum Islam Di Indonesia: Akar Sejarah, Hambatan, Dan Prospeknya; Yaswirman,
Hukum Kekeluargaan Adat Dan Hukum Kekeluargaan Islam Di Indonesia (Kencana, 2006).

3 Soepomo, Bab-Bab Tentang Hukum Adat (Kencana, 1962); Bustanul, Pelembagaan Hukum Islam Di Indonesia:
Akar Sejarah, Hambatan, Dan Prospeknya.

74 Bustanul, Pelembagaan Hukum Islam Di Indonesia: Akar Sejarah, Hambatan, Dan Prospeknya; Undang-Undang
(UU) Nomor 8 Tahun 1981 Tentang Hukum Acara Pidana, https://peraturan.bpk.go.id/Details/47041/uu-no-8-tahun-
1981.
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figh. According to Busthanul, the Shari'ah is the laws that have a clear nash, or gath'i;
while figh is the zhanni laws that can be entered into by human thought (ijtihadi). Sharia
and figh are also called Islamic law. The Islamic law that is questioned, concocted into
national law according to Busthanul Arifin is Islamic law in the sense of figh’®. Therefore,
for the sake of the development and development of (Islamic) law today, according to
Busthanul Arifin's opinion "what must be thought about is to equalize the perception of
what is called Islamic law. In short, "The language of Islamic law" should be equated
with "The language of civil law.

Busthanul Arifin assessed that the language of civil law had developed a long way,
while the language of Islamic law essentially "stopped" after the 4th century of the
Hiiriah, along with the cessation of scientific activities of Islamic law. So what we inherit
is Islamic law as a result of the thinking of Islamic law scholars (imam mujtahid) from
the 3rd and 4th centuries of the Hijri, because after that time it is seen that there is no
tajdid (renewal) of Islamic law”’.

After Muslim countries gain their independence, only then can they develop their
national legal language. These historical facts show that it was more difficult to build and
develop Islamic law in Arabic a few centuries ago’®. In addition, the Islamic law in
question does not actually have a systematics as in the general law developed by the West.
This does not mean that Islamic law does not have principles for all areas of law, in fact
Islamic law has many principles of universal law that can be developed, because it is not
formulated in simple and easy-to-understand language, so only a few understand so that
its development is also slow when compared to general law. In civil procedure law, Islam
also has universal principles and rules. It's just that it is spread thematically about Islamic
law, such as the issue of qadha (justice), the conversation includes the requirements and
qualifications of a judge, procedures for filing a lawsuit and proof. This is among other
things that can be developed in the Islamic legal system to achieve part of the procedural

law in Indonesia’®.

76 Bustanul, Pelembagaan Hukum Islam Di Indonesia: Akar Sejarah, Hambatan, Dan Prospeknya; Bustanul,
Transformasi Hukum Islam Ke Hukum Nasional.

77 Umar Shihab, Kontekstualitas Al-Qur’an: Kajian Tematik Atas Ayat-Ayat Hukum Dalam al-Qur’an (Penamadani,
2005).
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al., “The Role of Supreme Court Jurisprudence in Development of Islamic Family Law in Indonesia,” 4/-Qadha :
Jurnal Hukum Islam Dan Perundang-Undangan 9, no. 2 (2022): 362-76, https://doi.org/10.32505/qadha.v9i2.4111.
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3). Fixing Legal Milestones

Here are the main things that need to be noted from Busthanul Arifin's thoughts.
These three things have been implemented, namely: Islamic law institutions, including
Islamic law materials, and public awareness of the practice of Islamic law®®.Busthanul
Arifin named these three things the "Three Pillars" of the law. The weakness or strength
of the applicable law depends on the weakness or solidity of the legal milestones that
support it. The three intended milestones are: law enforcement officers, clear legal
regulations and legal awareness of the community?®!.

The same opinion was expressed by the Secretary General of the Department of
Home Affairs, Diah Anggraeni, that legal development must be carried out in parallel in
three main components, namely: legal materials, law enforcement apparatus and
community legal culture®?. Because law is dynamic, it must be seen as inherent with the
society where the law is located, so that the goals of the law are achieved and can be
implemented properly.

The first pillar, the "legal apparatus", intended by Bustanul Arifin is the Religious
Justice Institution, including its judges®.Religious Courts are said to be a sub-system, or
special courts, even though the position of the religious courts is one of the judicial
environments in Indonesia on par with the other three courts. A special court is a court
that handles certain cases in a judicial environment. For example, a juvenile court is a
specialized court within a general judicial environment. So each judicial environment can
in principle hold a special court if necessary®*.

The second pillar, the purpose of the canonization of sharia law is the arrangement
of Islamic law in a more concrete and easy to understand by the society as a whole, made

into written law in the form of a law through certain legal procedures. With the aim that

80 Abdullah, “Pemasyarakatan Instruksi Presiden RI Nomor 1 Tahun 1991 Tentang Kompilasi Hukum Islam.”
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Hidayatullah Jakarta 5, No. 2 (2018): 91-98; Sodikin Sodikin And Abdul Kahar Maranjaya, “Preserving Tradition:
The Adat Law System Of The Baduy Community And Its Constitutional Relevance,” Kanun Jurnal Ilmu Hukum 27,
no. 1 (2025): 45-66, https://doi.org/10.24815/kanun.v27i1.32056.

82 Satya Arianto and Ninuk Triyanti, Memahami Hukum Dari Konstruksi Sampai Implementasi (PT Rajagrafindo
Persada, 2011).
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these laws are known and understood by loyal members of society in a country, because
in a heterogeneous society the law can no longer be conveyed orally®.

The third pillar, Busthanul Arifin complements the institutionalization of Islamic
law with the Instrument of "Community legal awareness", namely the awareness of
religious society both formally and non-formally; where Busthanul Arifin believes that
Muslims should make the Prophet Muhammad a role model in all aspects of life,
including in the field of law. Busthanul Arifin pointed to the fact that the Supreme Court
of the United States, which is recognized by the world as well as established in law
enforcement, has also always taken inspiration from the example of the Prophet
Muhammad, in that they are not Muslims. For example, when the judges of the American
Supreme Court decide cases, they seek inspiration from the world's great figures, namely
the Prophet Muhammad, among others®®. The logical consequence is that the sense of
justice of the legal community will be disturbed and the goals of the law will not be
achieved. According to Busthanul Arifin, the example of the Prophet Muhammad must
be a role model for the community®’.

The dynamics of Islamic law have not developed, Islamic criminal law has never
been a topic of conversation at all. The criminal law (strafrecht) imposed on Muslims to
this day is still the criminal law of the Dutch colonial legacy, because most of the original
thoughts of the book in Indonesia have not yet been independent, the term Busthanul
Arifin has not migrated from the politics of Dutch colonial law, it's just that the confation

has been packaged as a contradiction between Islamic principles and national principles.

CONCLUSION

Indonesia's legal system is pluralistic, comprising three main legal traditions:
customary law, Islamic law, and Western (Dutch) law. The goal is to unify these systems
into a single, cohesive national law, so that eventually only Indonesian law remains.
Busthanul Arifin’s efforts and ideas regarding the institutionalization of Islamic law in

Indonesia are promising. He envisioned Islamic law as a key component in shaping

85 Manan, Etika Hakim Dalam Penyelenggaraan Peradilan: Suatu Kajian Dalam Sistem Peradilan Islam; Akbar
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(Universitas Andalas, 2008), http://repository.unand.ac.id/5563/1/IMG.pdf.

8 Bustanul, Pelembagaan Hukum Islam Di Indonesia: Akar Sejarah, Hambatan, Dan Prospeknya; Hejazziey, “The
Application of Islamic Law in Indonesia.”
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national law, positioning it as a primary legal source. To achieve this, the three pillars of
law institutions, legislation, and public awareness must work together. Busthanul Arifin
believed that institutionalizing Islamic law involves more than just codifying its material;
it also requires establishing the supporting elements: 1. Institution: The Religious Courts
serve as the institutions executing Islamic judicial authority, supported by physical
infrastructure, legal authority, and personnel. 2. Legislation: Laws and regulations rooted
in Sharia principles, derived from the Qur'an and Hadith, serve as the basis for
jurisprudence and judicial decision-making. Notable examples include Law Number 7 of
1989 concerning Religious Courts and the Compilation of Islamic Law. 3. Public
Awareness: The community’s understanding and acceptance of Islamic law are crucial,
as Islamic law is most alive within the community environment.

The institutionalization process aims to transform Islamic law from an abstract
concept into a living, practical law, what can be called "positive law", that reflects
historical, sociological, juridical, and philosophical values. Busthanul Arifin’s work
marked the beginning of efforts to institutionalize Islamic law in Indonesia. He
successfully shifted perceptions among Muslim scholars by codifying Islamic law into
the Compilation of Islamic Law (KHI), which is used as material law in Religious Courts.
This helped dispel misunderstandings and resistance among legal experts and the public
regarding Islamic law and Religious Courts. His dedication stemmed from a deep
religious conviction and a desire to uphold Muslims’ legal rights. He believed that Islamic
law and Religious Courts are essential for Muslims, especially since the colonial era laws
and current general courts are based on Christian morality and do not fully address
Muslim needs. The enactment of Law Number 7 of 1989 and the Compilation of Islamic
Law aimed to restore balance and meet the legal needs of Indonesian Muslims,
challenging colonial legal legacies. Today, Islamic law in Religious Courts is formalized
through the Compilation of Islamic Law, which provides a consistent legal framework
across Indonesia. However, the KHI is not officially part of Indonesia’s hierarchy of laws
and regulations and is not considered binding positive law. To make it binding, the KHI
must be implemented in court decisions, with judges adopting its legal materials in their

rulings.
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